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IN THE 

United States Court of Appeals 

For the District of Columbia. 


No. 8595. 


MILES LABORATORIES, INC., a corporation, Myrtle 
and McNaughton Streets, Elkhart, Indiana. Appellant, 

v. 

FEDERAL TRADE COMMISSION, a commission created 
by Act of Congress, Federal Trade Commission Build¬ 
ing, Washington, D. C., 

WILLIAM A. AYRES, individually and as a member and 
chairman of the Federal Trade Commission, Federal 
Trade Commission Building, Washington, D. C., 
GARLAND S. FERGUSON, individually and as a mem¬ 
ber of the Federal Trade Commission, Federal Trade 
Commission Building, Washington, D. C., 

EWIN L. DAVIS, individually and as a member of the Fed¬ 
eral Trade Commission, Federal Trade Commission 
Building, Washington, D. C., 

CHARLES H. MARCH, individually and as a member of 
the Federal Trade Commission, Federal Trade Com¬ 
mission Building, Washington, D. C., 

ROBERT E. FREER, individually and as a member of 
the Federal Trade Commission, Federal Trade Com¬ 
mission Building, Washington, D. C., 

Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTION. 

Appellant instituted its suit against the Federal Trade 
Commission and its five members for a declaratory judg- 
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ment and for such other and further relief as the Court 
might direct (Joint App. 2-17).* The suit was brought under 
the Federal Declaratory Judgment Act of 1934, as amended 
(App. 47).** It sought a declaration as to the limits of 
appellees’ authority to dictate and control the contents of 
appellant’s labeling and advertising. Appellees filed a mo¬ 
tion to dismiss, (Joint App. 34) and the District Court 
granted the motion for the reason that it was without juris¬ 
diction of the subject matter (Joint App. 42). From this 
final order appellant within thirty days of the entry 
thereof, filed its notice of appeal to this Court (Joint App. 
43). 

STATEMENT OF THE CASE. 

In its complaint (Joint App. 2-17), appellant sought re¬ 
lief from: 

1. An attempt by appellees to dictate the composition of 
warning statements in the labeling of applicant’s drug 
products, although Sec. 15(a) of the Federal Trade Com¬ 
mission Act (App. 57) specifically withholds such power 
from them. That power is lodged in another agency of 
Government, the Food and Drug Administration of the Fed¬ 
eral Security Agency (App. 50). 

2. An attempt by appellees to compel appellant in adver¬ 
tising or labeling to include warnings against an unspeci¬ 
fied degree of excessive use of its products, notwithstanding 
that appellees’ controlling statute deals only with adver¬ 
tisements and then only with respect to consequences re¬ 
sulting from use under the conditions prescribed in the 
advertisement or from use which is customary or usual. 

Appellees made (and continue) these attempts under the 
guise of prohibiting false advertisements. They demand 
that alarming and obnoxious statements of alleged possible 
danger from undefined misuse of appellant’s products be 

* The Joint Appendix, printed as a separate document, contains pertinent 
portions of the transcript of record. 

** Refers to statutory provisions in the Appendix printed at the end of this 
brief. 
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inserted in the labeling of the products, on the penalty that 
they otherwise be included in advertisements. 

Appellant is an Indiana corporation and for more than 
tw T enty-five years has been engaged in the manufacture, sale 
and distribution in interstate commerce of certain medicinal 
preparations known as “Dr. Miles’ Nervine”, “Dr. Miles’ 
Nervine Tablets”, and “Dr. Miles’ Anti-Pain Pills”. Its 
annual sales of these preparations are in excess of $900,000. 
It enjoys a good will in them of more than $1,000,000 (Joint 
App. 2, 3). 

Appellee, Federal Trade Commission, composed of the 
individual appellees, acting through its Chief Trial Ex¬ 
aminer, notified appellant that its packages and labeling 
failed adequately to reveal the potential danger of the above 
named products (Joint App. 25, 26), and submitted a stip¬ 
ulation for the signature of appellant wherein appellant 
would admit (a) that “excessive” use of Dr. Miles’ Ner¬ 
vine and Dr. Miles’ Nervine Tablets may result in mental 
derangement of the user, and (b) that “excessive” use of 
Dr. Miles’ Anti-Pain Pills may cause collapse and/or de¬ 
pendence upon said product, and (c) that neither the label¬ 
ing nor the advertisements disseminated by it include warn¬ 
ings to that effect (Joint App. 28-33). 

The proposed stipulation included an agreement that ap¬ 
pellant would forthwith cease and desist from 

“disseminating any advertisement pertaining to the 
preparations Dr. Miles’ Nervine and/or Dr. Miles’ Ner¬ 
vine Tablets . . . which fails clearly to reveal that said 
preparation or preparations should not be used in ex¬ 
cess of the dosage recommended; that such excessive 
use may be dangerous, causing mental derangement 
and/or skin eruptions and should not be taken by or 
administered to children” (Joint App. 32); 

and, with respect to Dr. Miles’ Anti-Pain Pills, from dis¬ 
seminating any advertisement 

“which fails clearly to reveal that said preparation 
should not be used in excess of the dosage recom- 
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mended; that such excessive use may be dangerous 
causing collapse and/or dependence upon the drug 
and that it should not be taken by or administered to 
children” (Joint App. 32-33). 

The ingenious trick of the stipulation was a proviso that 
such warnings need not be included in the advertisements if 
they were inserted in the labeling and if the advertisements 
included the statement: “CAUTION, USE ONLY AS DI¬ 
RECTED” (Joint App. 32,33). The stipulation is attached 
to the complaint as a part of Exhibit B (Joint App. 28-33). 

Stipulations are not a part of the statutory procedure 
under the Federal Trade Commission Act. They are extra- 
legal, having grown up outside the statute without any 
formal authorization. The District Court’s opinion re¬ 
cited—as the complaint alleged and the motion admitted— 
that appellees threatened, in event of refusal or failure by 
appellant to execute the stipulation, to file a complaint and 
to proceed with a trial of it (Joint App. 37). 

Had appellant signed the stipulation, it would have ad¬ 
mitted that appellees’ demands were lawful and within their 
jurisdiction; that appellant was guilty of unfair and decep¬ 
tive acts; that its products were dangerous to health; that 
its advertisements and labeling were false and misleading; 
that it was guilty of a stautorv crime punishable by fine and 
imprisonment under the following statute: 

“Any person, partnership or corporation who” dis¬ 
seminates a false advertisement “shall, if the use of the 
commodity advertised may be injurious to health be¬ 
cause of results from such use under the conditions 
prescribe in the advertisements thereof, or under such 
conditions as are customary or usual, or if such vio¬ 
lation is with intent to defraud or mislead, be guilty of 
a misdemeanor * * (Sec. 14[a], Federal Trade 

Commission Act, App. 56). 

and that its admissions might be used against it at any time 
in the future. Appellant refused to sign the stipulation on 
the ground that the action of appellees was illegal and be- 
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yond the scope of their statutory authority (Joint App. 
14-16). 

Appellant’s “Nervine” and “Nervine Tablets” contain 
bromides which are recognized sedatives, useful for the 
relief of functional nervous disturbances, irritability, rest¬ 
lessness and the like. Appellant’s “Anti-Pain Pills” con¬ 
tain acetanilid, a recognized ingredient of remedies for the 
relief of pain in simple headache and neuralgia and after 
tooth extraction. These preparations will afford tempo¬ 
rary relief of ailments for which they are prescribed, when 
taken in accordance with the directions fully set forth upon 
each package (Joint App. 4-5). 

Appellant’s labeling is attached as Exhibits A-l, A-2 and 
A-3 to the complaint (Joint App. 19-24) and contains full 
directions for use and warnings against misuse. It was 
prepared in accordance with the requirements of the Fed¬ 
eral Food, Drug and Cosmetic Act and complies with that 
Act and with the requirements of the Food and Drug Ad¬ 
ministration which administers it. That statute requires 
that labeling of medicinal preparations shall contain direc¬ 
tions and warnings against unsafe dosage or methods of 
use. The statute states its requirements specifically: 

“A drug shall be deemed to be misbranded * # • un¬ 
less its labeling bears (1) adequate directions for use; 
and (2) such adequate warnings against use in those 
pathological conditions or by children where its use 
may be dangerous to health, or against unsafe dosage 
or methods or duration of administration or applica¬ 
tion, in such manner and form, as are necessary for 
the protection of users.” (Sec. 502[f ]; App. 50.) 

There is no counterpart to those requirements in the Fed¬ 
eral Trade Commission Act, which, as respects the subject 
matter of this suit, is directed to the prohibition of false 
advertisements of medicinal products. That statute ex¬ 
pressly defines “false advertisement”, the definition 
clearly stating the extent of authority and definitely ex¬ 
cluding labeling therefrom: 
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“The term ‘false advertisement’ means an adver¬ 
tisement, other than labeling, which is misleading in a 
material respect; and in determining whether any ad¬ 
vertisement is misleading, there shall be taken into 
account (among other things) not only representations 
made or suggested by statement, word, design, device, 
sound, or any combination thereof, but also the extent 
to which the advertisement fails to reveal facts material 
in the light of such representations or material with 
respect to consequences which may result from the use 
of the commodity to which the advertisement relates 
under the conditions prescribed in said advertisement, 
or under such conditions as are customary or usual.” 
(Sec. 15[a]; App. 57.) 

The term “labeling” is defined in the Federal Food, 
Drug and Cosmetic Act: 

“The term ‘labeling’ means all labels and other 
written, printed or graphic matter (1) upon any article 
or any of its containers or wrappers, or (2) accom¬ 
panying such article.” (Sec. 201 [ni]; App. 49.) 

All of appellant’s advertisements contain statements re¬ 
ferring to the full directions for use contained in the label¬ 
ing. The statements are: “Full directions on package— 
read them,” or “Read full directions on bottle” (Joint 
App. 8). 

Appellees do not question the truth of the statements 
contained in either the advertising matter or the labeling. 
Instead they seek to require in the labeling or the adver¬ 
tising additional statements that “ excessive” use of “Ner¬ 
vine” or “Nervine Tablets” may be dangerous causing 
mental derangement, and that “excessive” use of “Anti- 
Pain Pills” may be dangerous, causing collapse and/or 
dependence on the drug (Joint App. 32, 33). Appellees 
make no effort to define “excessive” or any other degree 
of use and appellant is without knowledge of wfiiat use, con¬ 
trary to appellant’s instructions, the appellees -would re¬ 
gard as likely to cause mental derangement, collapse or 
dependence on the remedy. 
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Appellees moved to dismiss the case upon two grounds 
(Joint App. 34): 

(1) that the Court lacks jurisdiction over the subject 
matter of the complaint; and 

(2) that the complaint failed to state a claim against ap¬ 
pellees upon which relief can be granted. 

The decree granted the motion on the ground that the 
Court lacks jurisdiction over the subject matter of the 
complaint (Joint App. 42). 

STATEMENT OF POINTS 

I. The District Court erred in holding that it lacks juris¬ 
diction over the subject matter of the complaint, because: 

A. The subject matter of the complaint is the authority 
or the jurisdiction of appellees to deal with the matters set 
out in the stipulation submitted to appellant. 

B. The subject matter of the complaint is related solely 
to questions of law pertaining to the basic authority or 
jurisdiction of appellees and involves no question of fact. 

C. The subject matter of the complaint consists of alle¬ 
gations that appellees have no authority or jurisdiction to 
determine the legality and legal sufficiency of language em¬ 
ployed by appellant in the labeling of its medicinal prep¬ 
arations; that that authority and jurisdiction are vested 
by law in the Food and Drug Administration of the Fed¬ 
eral Security Agency under the Federal Food, Drug and 
Cosmetic Act. 

D. The subject matter of the complaint consists of alle¬ 
gations that appellees have no authority or jurisdiction to 
require appellant in its advertisements to include state¬ 
ments of consequences alleged by appellees as likely to re¬ 
sult from the use of appellant’s medicinal preparations in 
quantities and in manner and under conditions other than 
those prescribed in said advertisements or under such con¬ 
ditions as are customary or usual. 
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E. The appellees have no jurisdiction to require warn¬ 
ings different from, 01 in excess of, those adopted by ap¬ 
pellant in conformity with the Federal Food, Drug and Cos¬ 
metic Act. 

II. The District Court has jurisdiction to enter a declara¬ 
tory judgment in this case. 

RELEVANT PARTS OF STATUTES AND OTHER 

TEXTS. 

These authorities appear in the Appendix to this brief 
and reference is made to them throughout the text. 

SUMMARY OF ARGUMENT. 

This is not, as appellees urged below, a controversy be¬ 
tween the parties as to “whether the advertising practices 
referred to in the stipulation offered plaintiff (appellant) 
by the Commission are unlawful under the Federal Trade 
Commission Act.” Neither is it, in the words of the Court 
below’, an “adversary proceeding between the Commission 
and the plaintiff ... in the District Court for the purpose 
of determining whether the practices referred to in the 
complaint and proposed stipulation constitute unfair meth¬ 
ods of competition or unfair or deceptive acts or practices 
in commerce prohibited by the Federal Trade Commission 
Act” (Joint App. 40). 

Not at all. The question is w’hether appellees are acting 
unlawfully and outside the scope of their jurisdiction. It 
is purely a question of law arising on undisputed facts. It 
is not a matter of permitting “judicial review”, either by 
injunction or declaratory judgment, “of every procedural, 
preliminary, and interlocutory order or ruling by which a 
person may consider himself aggrieved ...” as quoted by 
the Court below from Utah Fuel Co. v. National Bituminous 
Coal Commission , 69 App. D. C. 333,101 F. (2d) 426 (Joint 
App. 41). Appellant finds no fault with that statement. In 
no sense does it argue for the review of every procedural, 
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preliminary and interlocutory order or ruling of the Com¬ 
mission. 

The Court below was asked to take jurisdiction and give 
a declaratory judgment in a case where the parties are in 
controversy as to the legal powers of the Commission and 
where the alternatives involve interference with appellant’s 
business, a trespass upon its right to be left alone, and an 
extravagant expenditure of time and money. The Court 
was asked to take jurisdiction of a matter which involved 
only a question of law, the jurisdiction of the Commission— 
a question that does not involve a decision upon any dis¬ 
puted question of fact. 

The Court below referred to appellant’s desire to avoid 
the inconvenience and cost of a trial before the Commission, 
saying that such an objection “is not new and the courts 
have invariably held that inconvenience and expense of 
litigation is ‘part of the social burden of living under gov¬ 
ernment’ (Joint App. 42) 

Appellant realizes that inconvenience and expense of 
litigation in themselves are not grounds for escaping liti¬ 
gation. Certainly such inconvenience and expense are a 
part of the social burden of living under government when 
controversies are submitted for judgment to tribunals which 
have jurisdiction of the parties and of the subject-matter. 
But the social burden does not include the inconvenience 
and expense of litigation that is instigated by administra¬ 
tive agencies acting beyond the scope of their powers and 
the authority of the statutes creating them. Avoidance of 
the inconvenience and expense of unauthorized litigation 
is but an incident of the basic right asserted by appellant 
in challenging the authority of appellees. Justice Brandeis 
spoke ever so clearly of that when he said: 

“The makers of the Constitution . . . sought to pro¬ 
tect Americans in their beliefs, and thoughts, and emo¬ 
tions and their sensations. They conferred, as againsf 
the Government, the right to be let alone—the most 
comprehensive of rights and the right most valued by 
civilized men.” Olmstead v. United States , 277 U. S. 
438, 478. 
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The right is older than the Constitution. It is deep in 
our system of jurisprudence. It stems from the ancient 
common law and may be summarized by saying that every 
person is entitled to security against unwarranted invasion 
of his personal or property rights. It is the subject-matter 
of this case. 

Service of appellees’ threatening letter and stipulation 
violated this right and placed appellant in material 
jeopardy—a jeopardy which the Declaratory Judgment Act 
is designed to dissipate before the threat fructifies into 
completed injury. Appellant must either accept destruction 
of a valuable business or spend untold money and time in 
its defense, all because appellees assert authority in matters 
over which they have no jurisdiction. 

It is clear upon the face of the stipulation what the appel¬ 
lees seek to accomplish. They seek to dictate the composi¬ 
tion of the warning statements in the labeling of appellant’s 
products although Section 15(a) (App. 57) of their own 
statute expressly withholds that power from them. The 
so-called alternative provision for including such state¬ 
ments in the advertising or the labeling is merely artful—a 
design and a device for controlling the labeling and for 
imposing their will upon appellant. 

In 1938, Congress, after five years of study, passed tw T o 
laws dealing with commerce in food, drugs, devices and cos¬ 
metics. The second in point of time but the first in im¬ 
portance "was the Federal Food, Drug and Cosmetic Act, of 
June 25,1938 (52 Stat. 1040 ; 21 U. S. C. A. 301). This law 
materially strengthened the extent of the controls over 
drugs and medicinal preparations theretofore exercised by 
the Food and Drug Administration. The statute forms a 
complete pattern, including an itemized list of what must 
appear upon the labeling, a full set of definitions dealing 
with misbrandihg, and complete powers of enforcement 
lodged in the Food and Drug Administration and the United 
States Courts. 

The first 1938 Act in point of time and the one under 
which appellees, by their stipulation, purport to act, was 
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the Wheeler-Lea Act, of March 21, 1938 (52 Stat. 114; 15 
U. S. C. A. 41), amending the Federal Trade Commission 
Act in several particulars. Some of these amendments 
gave the Commission power to prohibit the dissemination 
of false advertisements of food, drugs, devices or cosmetics, 
provided definitions, and specified mandates and sanctions, 
criminal and civil. 

The Food, Drug and Cosmetic Act and the Wheeler-Lea 
Act must be read together to ascertain the congressional 
purpose and the extent to which Congress divided juris¬ 
diction over commerce in food, drugs, devices and cos¬ 
metics between two administrative agencies. It is sufficient 
here to point out that appellees are empowered only in 
general terms to prevent false advertising. The Food and 
Drug Administration is empowered to apply detailed speci¬ 
fications to labeling. Section 15(a) of the Federal Trade 
Commission Act (App. 57), defining false advertise¬ 
ments, specifically excludes labeling from the jurisdiction of 
the appellees, saying, “The term ‘false advertisement’ 
means an advertisement, other than labeling , which is mis¬ 
leading in a material respect, * * 

If these appellees have the power to do what they are 
attempting to do, then the Congress did not accomplish 
■what it intended. For, unwittingly, it will have brought 
about a situation in which all who carry on interstate com¬ 
merce in foods, drugs, cosmetics and therapeutic devices 
will find themselves subject to dual and conflicting control 
of the labeling of their products. 

If appellees have the authority to do what they are at¬ 
tempting, they will succeed in denying to appellant the pro¬ 
tection Congress threw around its right to be free of un¬ 
authorized interference. For Congress protected that right 
with another right—the right to have questions pertaining 
to the sufficiency of labeling tried in a court of law where 
the Government agency must prove its case by sustaining 
the burden of proof. In a very real sense, appellant would 
be denied its day in court. Under the Federal Food, Drug 
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and Cosmetic Act, there are several enforcement proce¬ 
dures :: 

(1) Injunction proceedings (52 Stat. 1043; 21 U. S. C. A. 

332) • 

(2) Criminal prosecution (52 Stat. 1043 ; 21 U. S. C. A. 

333) ; and 

(3) Seizure (52 Stat. 1944; 21 U. S. C. A. 334). 

Under that law, the Food and Drug Administration, in 
the event it considers the labeling inadequate in any par¬ 
ticular, states its charge and elects one or more of the sev¬ 
eral procedures in any one of which the burden of proof is 
on the Food and Drug Administration and the defendant 
has his day in court immediately. 

Appellant is not seeking to escape all regulation. It pro¬ 
tests multiple and conflicting regulation. It protests the 
intrusion of appellees upon a field of regulation committed 
to another agency of Government. It seeks but to employ 
declaratory judgment as a means whereby the judiciary, in 
the circumstances here present, may inform and direct an 
administrative agency in coursing its regulation in legal 
channels. 

The right of court review of a final order to cease and 
desist, issued by the Commission at the end of a protracted 
trial before itself, does not deprive the District Court of 
jurisdiction to declare the right of appellant to be free from 
unlawful interference by appellees. Appellant is not seek¬ 
ing an injunction, which may be unavailable when there is 
another remedy—even though the remedy be as remote as 
the statutory provision for ultimate court review of the 
Commission’s final order. Instead, appellant seeks a decla¬ 
ration vrhich the District Court may grant, notwithstanding 
the existence of another remedy. 

The action of the District Court in dismissing the com¬ 
plaint for lack of jurisdiction of the subject matter squarely 
presents the issue of the right of any trial court to con¬ 
sider and apply declaratory relief against threatened in¬ 
vasion by administrative agencies of property rights which 
the Constitution and the common law hold are entitled to 
protection. 
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ARGUMENT. 

L 

The District Court erred in holding that it lacks jurisdic¬ 
tion over the subject matter of the complaint, because 
the subject matter of the complaint is related solely to 
questions of law pertaining to the basic authority or 
jurisdiction of appellees and involves no question of 
fact. 

Jurisdiction, in its proper sense, is the authority to hear 
and determine. The determination may be final or it may be 
subject to appeal. It is of no consequence that error may 
be committed in the exercise of jurisdiction, but it is im¬ 
portant to distinguish between error committed in the ex- 
ervice of jurisdiction and jurisdiction itself. 

Under sections 12, 13, 14 and 15 of the Federal Trade 
Commission Act (App. 55-57), the Commission is without 
jurisdiction over the subject matter of labeling of foods, 
drugs, devices and cosmetics. It is without any authority 
to institute a proceeding with respect to that subject mat¬ 
ter. To illustrate, Section 5 of the Federal Trade Commis¬ 
sion Act (App. 51) authorizes the Commission to pre¬ 
vent persons, partnerships, or corporations, except banks, 
common carriers subject to the acts to regulate commerce, 
common carriers by air, and persons, partnerships, 
or corporations subject to the Packers and Stock- 
yards Act of 1921 from using unfair methods of 
competition in commerce and unfair or deceptive 
acts and practices in commerce. If the Commission 
were to file a formal complaint against an interstate car¬ 
rier by railway, charging the use of unfair methods of com¬ 
petition, or of unfair or deceptive acts or practices in inter¬ 
state commerce, the question would be one of jurisdiction 
to hear and determine, as a matter of law. 

So, in this case the Commission is, by its statute, ex¬ 
pressly denied jurisdiction over labeling, and the question 
is one of jurisdiction to hear and determine. It is a ques¬ 
tion of law, involving no controversy of fact. 
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The District Courts have jurisdiction of the subject mat¬ 
ter when it consists of such a legal question. The Commis¬ 
sion is not immune to all restraint and guidance from the 
courts when it acts without authority in law. In Utah Fuel 
Company v. National Bituminous Coal Commission, 306 
U. S. 56, this Court had held that the District Court had no 
jurisdiction over the controversy and it approved a dis¬ 
missal of the bill on that ground (69 App. D. C. 333; 101 
Fed. [2d] 426). Concerning this point, the Supreme Court 
said: 


“We are unable to accept the view of the Court of 
Appeals. The District Court correctly ruled that the 
bill fails to state a cause of action and for that reason 
properly directed the bill dismissed. 

“A question cognate to the one here presented was 
before us in Shields v. Utah Idaho Central Railroad 
Co., 305 U. S. 177, decided December 5, 1938, the date 
of the Court of Appeals’ decision herein. We there 
declared, although determination by the Interstate 
Commerce Commission that a railroad was not ‘inter- 
urban’ did not constitute an ‘order’ reviewable under 
the Urgent Deficiencies Act of October, 1913 [38 Stat. 
208, 28 U. S. C. 41], nevertheless in the circumstances 
disclosed, it could be subjected to judicial review by 
bill in equity. ‘Equity jurisdiction may be invoked 
when it is essential to the protection of the rights as¬ 
serted, even though the complainant seeks to enjoin the 
bringing of criminal actions.’ 

“Considering the circumstances here alleged, the 
great and obvious damage which might be suffered, the 
importance of the rights asserted, and the lack of any 
other remedy, we think complainants could properly 
ask relief in equity. The jurisdiction of a District 
Court is to be ‘determined by the allegations of the 
bill, and usually if the bill or declaration makes a claim 
that if well founded is within the jurisdiction of the 
Court it is within that jurisdiction whether well 
founded or not.’ Hart v. B. F. Keith Vaudeville Ex¬ 
change, 262 U. S. 271, 273; also Binderup v. Bathe 
Exchanqe, 263 U. S. 291, 305; United States v. Archi¬ 
bald McNeil & Sons, 267 U. S. 302, 307.” 
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It is important to distinguish this case from those where 
it has been sought to enjoin the Commission, or similar 
bodies, from proceeding on the ground that the complaint 
did not state a cause of action or on the ground that such 
bodies were without jurisdiction because interstate com¬ 
merce was not involved. In every proceeding instituted by 
the Commission interstate commerce must be shown. The 
Commission has, under the statute, the right to hear and 
determine that issue in the first instance. This is the es¬ 
sence of the Commission’s jurisdiction. If it commits 
error, the Circuit Court of Appeals may reverse the Com¬ 
mission on the ground of error but not on the ground that 
it was without jurisdiction to conduct the proceeding. In 
such cases, it has been consistently held that injunction will 
not lie. It has not been held, however, that where there is 
a complete want of jurisdiction a proceeding by the Com¬ 
mission must take the statutory course. Some of the cases 
which appear to lean rather strongly in the direction of 
holding that such course must be followed do not, when 
carefully examined, present a true question of the jurisdic¬ 
tion of the body against which judgment was sought. 

Instead, it has been repeatedly held that an administra¬ 
tive body cannot finally determine its own jurisdiction. 
Interstate Commerce Commission v. Humboldt Steamship 
Company, 224 U. S. 474; United States ex rel . Louisville 
Cement Co. v. Interstate Commerce Commission, 246 U. S. 
638; United States ex rel. Kansas City Southern Railway 
Co. v. Interstate Commerce Commission, 252 U. S. 178. 

Here it is important to distinguish two different concep¬ 
tions of “jurisdiction”. One kind of jurisdiction may de¬ 
pend on facts, in which case the Commission must make 
the necessary examination. Another kind of jurisdiction 
may depend on statute, where no fact-finding is required 
and the courts are the only judges. But whether the power 
to dictate the terms of a proposed label as to the conse¬ 
quences of “excessive” use is within the jurisdiction of the 
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Federal Trade Commission or the Food and Drug Admin¬ 
istration, or whether the failure to affix such a legend to 
the advertising constitutes “false advertising”, is purely 
a question of law, determinable not by the Commission but 
by this Court. There is every reason why this crucial ques¬ 
tion of the Commission’s jurisdiction should be decided by 
a court before the Commission undertakes to pass upon its 
own jurisdiction of this purely legal issue. By proffering 
the Stipulation the Commission has in fact already passed 
upon its jurisdiction. No reason exists why the judicial 
protection of the plaintiff against illegal demands should 
be delayed. 

Yet, the net effect of the decision of the Court below in 
this case is that—no matter what the Commission might 
essay to do, no matter how openly without authority and 
jurisdiction—the courts are not empowered to interfere. 
So, the Commission would become a law unto itself—not 
reachable by the judicial Power of the United States, vested 
by the Constitution in the judiciary. That is, this great 
Power must stand by, limp and sterile, until the Commis¬ 
sion has run its full course. Then, and only then, the 
courts may review what the Commission has done and de¬ 
termine whether or not it erred. 

This ‘was the holding of the Court below, the opinion 
quoting (Joint App. 41) Section 5(d) of the Federal Trade 
Commission Act (App. 53): 

“The jurisdiction of the circuit court of appeals of 
the United States to affirm, enforce, modify, or set 
aside orders of the Commission shall be exclusive.” 

That provision of the Act is related entirely to final or¬ 
ders to cease and desist entered by the Commission at the 
conclusion of the statutory procedure. That provision is 
included in a subsection of Section 5. It has no reference 
to any “orders of the Commission” except such “orders” 
as are dealt with in Section 5. The only “orders” dealt 
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with in that Section are orders to cease and desist ( Cham¬ 
ber of Commerce v. Federal Trade Commission, 280 Fed. 
45, 47). 

With respect to that subsection, it is further important 
to note that it was contained in the Act prior to the amend¬ 
ments of 1938 known as the Wheeler-Lea Act (38 Stat. 717; 
15 U. S. C. A. 41). Prior to those amendments, there was 
no procedure for enforcing the Commission’s cease and 
desist orders except as contained in this subsection. The 
Commission’s orders had no finality of their own. They 
were not self-enforcing. The Commission had no enforce¬ 
ment procedure. Such orders were given life and effect, 
after they had been violated, by petition to the Circuit 
Courts of Appeals to enforce them. The Wheeler-Lea 
amendments materially changed that. 

Now an order to cease and desist becomes “final” after 
the expiration of stated times which allow for the filing 
of a petition for review (App. 53-55). 

Now a violation of an order which has become final en¬ 
tails the forfeiture of a civil penalty of not more than 
$5,000 for each violation which shall accrue to the United 
States and may be recovered in a civil action brought by 
the United States (App. 55). 

Now the Commission, by its own attorneys, may bring 
suit in the District Courts to enjoin the dissemination of 
false advertisements prior to the issuance of a complaint 
by the Commission (App. 55-56). 

Now the Commission may certify to the Attorney Gen¬ 
eral for the institution of criminal proceedings, any per¬ 
son or corporation who disseminates or causes to be dis¬ 
seminated a false advertisement of a food, drug, device 
or cosmetic, if the use of the commodity may be injurious 
to health because of results from the use under the condi¬ 
tions prescribed in the advertisement or under such com 
ditions as are customary or usual, or if the violation is 
with intent to defraud or mislead. If guilty, the advertiser 
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is subject to a fine of not more than $5,000, or imprison¬ 
ment for not more than six months, or both. If the viola¬ 
tion is committed after a first conviction, the fine may be 
$10,000, or imprisonment for not more than one year, or 
both (App. 57, 56). 

Therefore, the jurisdiction of the Circuit Court of Ap¬ 
peals to “enforce” orders of the Commission is not ex¬ 
clusive. After the Wheeler-Lea amendments, the only thing 
left of the subsection, is that the Circuit Court of Appeals 
has exclusive jurisdiction to modify or set aside final orders 
of the Commission to cease and desist. This case does not 
bring that provision into dispute at all. This case is not 
concerned with such an order. This case is concerned with 
the jurisdiction of the Commission at the outset to enter¬ 
tain any proceeding dealing with the subject matter of the 
complaint. 

Such jurisdiction is not obtained merely by the Commis¬ 
sion having “reason to believe” that the appellant has 
been or is using unfair methods of competition or unfair 
or deceptive acts or practices in commerce. In its opinion 
(Joint App. 41), the Court below said that the action of 
the Commission in determining that it has “reason to be¬ 
lieve # * is a judgment based upon an exercise of dis¬ 

cretion, and is the first or preliminary step necessary in as¬ 
suming jurisdiction”. Perhaps that is true, but that does 
not create jurisdiction where jurisdiction does not exist. 
The Commission does not enjoy a discretion in the exercise 
of which it can proceed in defiance of the limitations of its 
statute. 
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n. 

The District Court erred in holding that it lacks jurisdic¬ 
tion over the subject matter of the complaint because 
the subject matter of the complaint consists of allega¬ 
tions that appellees have no authority or jurisdiction 
to determine the legality and legal sufficiency of lan¬ 
guage employed by appellant in the labeling of its 
medicinal preparations; that that authority and juris¬ 
diction are vested by law in the Food and Drug Ad¬ 
ministration of the Federal Security Agency under the 
Federal Food, Drug and Cosmetic Act. 

The stipulation submitted by appellees is cleverly drawn. 
It appears to offer appellant, in the alternative, (1) the 
duty to state in its advertising that the products adver¬ 
tised may be dangerous, causing mental derangement or 
collapse and/or dependence on the drug; or (2) the duty 
to state the same conclusions in the labeling. 

In fact, no real alternative is offered. Appellees know, 
appellant knows, and any reasonable man would know that 
an advertisement of a medicinal preparation cannot hold 
out the likelihood that its use would involve the dangers 
of insanity, collapse or the drug habit unless the purpose 
is to scare away prospective purchasers. No advertising 
addressed to the general public can portray such alarming 
consequences. Psychologically, the suggestion of insanity, 
or a habit forming drug causing collapse, would reduce 
sales from advertising to the vanishing point. Practically, 
it is doubtful whether any public advertising medium— 
radio, magazines, the press—would accept such advertis¬ 
ing, having been put on notice of the horrible consequences 
which may follow the taking of the products. 

Much advertising of proprietary medicines is done by 
inch strip advertisement, mentioning only the name of the 
product or the name and a very short description of its 
curative or remedial properties. Similarly, spot radio an¬ 
nouncements are used. Likewise, billboards, car cards, 
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station posters, magazines, and various other media. Sel¬ 
dom is there room for careful analysis, pro and con, of the 
properties of the medicine and the public does not expect 
to find details as to directions and cautions except upon 
the labeling, where, pursuant to the Federal Food, Drug 
and Cosmetic Act, there are full directions as to dosage and 
manner of using and full warnings against improper use. 

Every reasonable man must conclude that appellees’ sup¬ 
posed alternative is illusory and that they know it. The 
real aim is to force appellant so to modify its labeling as 
to include therein these particular warnings, which are not 
required under the Food, Drug and Cosmetic Act, govern¬ 
ing labeling, with which appellant’s products comply. 

In attempting to dictate the contents of the labeling, ap¬ 
pellees are tampering with something over which they have 
no authority. Nowhere is the Federal Trade Commission 
given any authority over labeling, which, as defined in the 
Federal’Food, Drug and Cosmetic Act, includes all printed 
matter in, on or with the package, bottle or container (App. 
49). That Act prohibits the misbranding of any food, 
drug, device or cosmetic in interstate commerce. It de¬ 
fines a drug as misbranded unless its labeling bears the 
following directions and warnings (App. 50): 

(1) Adequate directions for use; 

(2) Adequate warnings, in such manner or form as 
are necessary, for the protection of users— 

(a) Against use in those pathological conditions 
where its use may be dangerous; 

(b) Against use by children when dangerous to 
health; 

(c) Against unsafe dosage; 

(d) Against unsafe methods of administration; 

(e) Against unsafe duration of administration or 
application. 
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Appellant’s labeling is subject to these provisions and 
neither the appellees nor anyone else has contended that 
appellant has failed to comply with them. 

Congress did not intend that the Federal Trade Commis¬ 
sion should have jurisdiction over labeling. On March 11, 
1938, in presenting to the Senate the conference report on 
the Wheeler-Lea amendments to the Federal Trade Com¬ 
mission Act, Senator Wheeler said (Vol. 83, Congressional 
Record, pages 3255-6): 

“Section 15 contains the definition of false adver¬ 
tisement, as well as the definitions of food, drugs, de¬ 
vices, and cosmetics. These definitions are similar to 
those relating to the false labeling or misbranding of 
food and drugs in the bill now pending before the 
House Committee on Interstate and Foreign Com¬ 
merce. 

• • • 

“The Federal Trade Commission has always had 
jurisdiction over false advertising of foods, drugs, de¬ 
vices, and cosmetics as well as over all other commodi¬ 
ties. The new provisions of this bill dealing with those 
specific commodities do not confer upon the Commis¬ 
sion jurisdiction which it does not now possess but are 
designed to make its control of such advertising more 
effective. Control over labeling and condemnation, 
through seizure proceedings, of these same products 
remains, where it has always rested, with the Food and 
Drug Administration of the Department of Agricul¬ 
ture. No jurisdiction is taken from that Department, 
which has never exercised control over the false adver¬ 
tisement of foods and drugs.” 

Beer, former special trial counsel of the Commission, in 
his book on “Federal Trade Law and Practice” (1942), 
page 367, comments on the division of authority between 
the Commission and the Food and Drug Administration, as 
follows: 

“To avoid conflict between the Commission and the 
Food and Drug Administration which had supervision 
over the labeling of food, drugs, devices and cosmetics, 
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labeling of such products and the advertising matter 
on such labels were expressly placed outside the Com¬ 
mission’s jurisdiction by section 15.” 

When one of the appellees (Commissioner Freer) ap¬ 
peared, as a member of the Commission, before the Senate 
Committee on Interstate Commerce to testify concerning 
the Wheeler-Lea Senate Bill 3744 which was succeeded by 
Senate Bill 1077, the Wheeler-Lea Act as finally passed, 
he took the position that the Commission’s duty was to 
prevent the dissemination of false claims by advertising, 
saying: 

“With respect to the latter objection, it should be 
borne in mind that the Federal Trade Commission 
deals with false and misleading advertising matter in 
contradistinction to the prohibitions in the Food and 
Drug Act, which are directed against the adulteration 
of foods and drugs and the misbranding and mislabel¬ 
ing of the bottles or packages in which they are con¬ 
tained. The label or legend on a bottle or package may 
truthfully state the ingredients of the drug or food 
contained therein and yet false and misleading claims 
may be made with respect to the drug or food in adver¬ 
tising matter not appearing on the package or label. 
This fraudulent advertising the Federal Trade Com¬ 
mission alone is required to prevent.” (Hearings on 
S. 3744, Senate Committee on Interstate Commerce, 
74th Congress, 2nd Session, page 79.) 

Another of the appellees (Commissioner Davis) stated 
to the House Committee considering Senate Bill 3744: 

“Well, suppose that the package has been approved, 
and the branding, as to all of those activities; and 
that they even give the formula, tell just exactly what 
the medicine is composed of. There is no false lan¬ 
guage, no misbranding on the bottle or the label, and 
we will assume that the Food and Drugs Administra¬ 
tion does not have jurisdiction, on the ground that it 
is adulterated and impure; but suppose that same com¬ 
pany, as innumerable ones do, make false advertise¬ 
ments in the press, in the magazines, or by circulars 
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sent through the mails, or in catalogs, or over the radio. 
That is a matter over which the Federal Trade Com¬ 
mission has jurisdiction, and has had jurisdiction ever 
since its creation, but over which the Food and Drugs 
Administration has no jurisdiction.” (Hearings, 
House Committee on Interstate Commerce, 74th Con¬ 
gress, 2nd Session, page 15.) 

When the Wheeler-Lea Act was being considered on the 
floor of the House of Representatives, the following oc¬ 
curred (Vol. 83, Congressional Record, page 412): 

“Mr. White, of Ohio. Let us take, for example, the 
manufacturer of cosmetics. If cosmetics are used for 
normal purposes and injury occurs, the gentleman 
would want to punish the man who put out the cos¬ 
metics, but on the other hand if these cosmetics are 
eaten by somebody or used for a purpose other than 
prescribed, certainly the gentleman would not want to 
hold the manufacturer responsible? 

“Mr. Lea. No. We are shortly going to come along 
with a food and drug bill which is pretty well prepared 
for presentation to the House. The gentleman re¬ 
ferred to cosmetics. The new food and drug bill will 
require a warning of what may be the deleterious ef¬ 
fects if used under certain conditions. We are going 
to take care of that in the label and misbranding fea¬ 
tures.” 

On the same day, Congressman Reece, who was a mem¬ 
ber of the Congressional committee that handled this bill, 
said in the House of Representatives (Vol. 83, Congres¬ 
sional Record, page 399): 

“The bill amending the Federal Trade Commission 
Act and dealing specifically with advertising is before 
you for action. It is to be followed by a food and drug 
bill which I, as a member of the committee, believe will 
give the Food and Drug Administration of the Depart¬ 
ment of Agriculture ample authority with which to ef¬ 
fectively regulate and control the food, drug, device, 
and cosmetic industries. If the House passes these 
two bills, I believe that agreements on such legisla- 
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tion can be effected with the other branch of Congress 
and we will have equipped two appropriate agencies of 
the Federal Government with all of the authority and 
power necessary to properly regulate the food, drug, 
device, and cosmetic industries, to prevent the dissemi¬ 
nation of unlawful advertising, and protect the public.” 

Until the passage of the Wheeler-Lea amendments of 
1938, the prohibitions of the Federal Trade Commission 
Act dealt only with unfair methods of competition. The 
amendments gave the Commission general power over un¬ 
fair or deceptive acts or practices and, as a companion mea¬ 
sure to the Food, Drug and Cosmetic Act, enlarged the 
Commission’s powers to prohibit the dissemination of false 
advertisements of food, drugs, devices and cosmetics. The 
appellees can derive authority for their demands in this 
case only from their power over false advertising which is 
declared to be an unfair or deceptive act or practice in com¬ 
merce (App. 55). They do not extend their authority by 
inserting the words “unfair method of competition” in the 
stipulation which, by following the language of Section 12 
of the Act (App. 55) claims authority under that section, 
declaring the dissemination of false advertisements to be 
an “unfair or deceptive act”—not an “unfair method of 
competition”. 

The section of the Act condemning false advertisements 
does not define them. The definition which controls the 
power of the Commission is found in Section 15 of the Act 
(App. 57) which reads as follows: 

“(a) The term ‘false advertisement’ means an ad¬ 
vertisement, other than labeling, which is misleading 
in a material respect; and in determining whether any 
advertisement is misleading, there shall be taken into 
account (among other things) not only representations 
made or suggested by statement, word, design, device, 
sound, or any combination thereof, but also the extent 
to which the advertisement fails to reveal facts mate¬ 
rial in the light of such representations or material 
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with respect to consequences which may result from 
the use of the commodity to which the advertisement 
relates under the conditions prescribed in said adver¬ 
tisement, or under such conditions as are customary 
or usual.’’ 

Since neither the Commission nor anyone else has 
charged or suggested that the statements made by appel¬ 
lant in its advertising are either false or misleading , the 
question becomes one of construing the force of the words 
dealing with misleading omissions. These cover omissions 
(1) material in the light of representations made in said 
advertisement, and (2) material with respect to conse¬ 
quences which may result from use of the commodity un¬ 
der conditions prescribed in said advertisement or under 
such conditions as are customarv or usual. 

V 

Appellant advertises “Nervine” and “Nervine Tablets” 
as a sedative for the relief of nervous headache, restless¬ 
ness, nervous irritability and similar disorders. Its “Anti- 
Pain Pills” are advertised for the relief of simple headache 
and neuralgia and the like. In every instance the adver¬ 
tisement directs attention to “Full Directions on Package 
—Read Them” or “Read Full Directions on Bottle,” or 
other similar cautionary statements. They fully advise a 
prospective purchaser of the ailments which they relieve 
and put him on notice that the remedies are to be taken in 
accordance with full directions given at the only proper 
place, that which is before him when he actually takes the 
preparation. If this constitutes false advertising, the 
words must have acquired a new and highly unusual mean¬ 
ing. That this is not false advertising is a matter of law. 

The two acts, the Food, Drug and Cosmetic Act and the 
Federal Trade Commission Act, as amended by the 
Wheeler-Lea Act, must be read together to determine the 
extent of appellees’ jurisdiction. 

Statutes dealing with the same subject matter, in this 
case interstate commerce in drugs, are in pari materia and 
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their respective limitations are to be discovered by a com¬ 
parison of their several provisions. 

Kohlsaat v. Murphy, 96 U. S. 153; 

Estate of Sanford v. Commissioner of Internal Rev¬ 
enue, 308 U. S. 39; 

United States v. Stewart, 311 U. S. 60; 

United States v. Hutcheson, 312 U. S. 219; 

Metropolitan Bridge Co. v. Federal Emergency Ad- 
ministration, 67 App. D. C. 324, 92 F. 2d 475. 

Thus the Supreme Court in United States v. Hutcheson, 
supra, limited the broad general terms of the Sherman Anti¬ 
trust Act by reading into it the purpose and scope of two 
other statutes dealing expressly with labor unions, saying, 
page 231: 

“Therefore, whether trade union conduct constitutes 
a violation of the Sherman law is to be determined 
only by reading the Sherman law and Section 20 of the 
Clayton Act and the Norris-LaGuardia Act as a har¬ 
monizing text of outlawry of labor conduct.” 

The doctrine of statutes in pari, materia is particularly 
applicable where the statutes were passed at the same ses¬ 
sion of Congress, as were the Wheeler-Lea Act and the 
Food, Drug and Cosmetic Act. 

Moss v. United States, 29 App. D. C. 188,197; 

United States v. Burnet, 62 App. D. C. 107; 65 F. 2d. 
195. 

Toulmin in his book (published in 1942), “The Law of 
Foods, Drugs and Cosmetics”, Foreword, page X, says 
with respect to the particular acts here under discussion: 

“The day has now passed when a single law can be 
investigated in connection with the activities of a 
client. The modern lawyer must have the whole pat¬ 
tern of legislation in a given field in his mind’s eye be¬ 
fore diagnosing the difficulties of his client. The pres¬ 
ent Federal Food, Drug and Cosmetic Act and its com¬ 
panion act on advertising, the Wheeler-Lea Act, con- 
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stitute such a pattern. Originally these two laws were 
considered by Congress in a sense as a joint project. 
The administration of the latter was finally separated 
from tlie Department of Agriculture (later transferred 
to the Federal Security Agency) and put in the Fed¬ 
eral Trade Commission.” 

When the two statutes passed by Congress at the same 
session are considered together, it is at once apparent that 
they contain precisely parallel negative standards of con¬ 
duct and that one, and only one, the Food, Drug and Cos¬ 
metic Act, goes farther and requires definite affirmative 
steps. These parallel provisions of the “Thou Shalt Not” 


variety are: 

Fed. Trade Act (Sec. 15(a), 
(App. 57) 

False Advertisement 
“(a) The term ‘false ad¬ 
vertisement’ means an ad¬ 
vertisement, other than 
labeling, which is misleading 
in a material respect; and in 
determining whether any 
advertisement is misleading, 
there shall be taken into ac¬ 
count (among other things) 
not only representations 
made or suggested by state¬ 
ment, word, design, device, 
sound, or any combination 
thereof, but also the extent 
to which the advertisement 
fails to reveal facts material 
in the light of such represen¬ 
tations or material with re¬ 
spect to consequences which 
may result from the use of 
the commodity to which the 
advertisement relates under 
the conditions prescribed in 
said advertisement, or under 
such conditions as are cus¬ 
tomary or usual.” 


F. D. and C. Act (Sec. 

201 (n), App. 49) 

“(n) If an article is al¬ 
leged to be misbranded be¬ 
cause the labeling is mis¬ 
leading, then in determin¬ 
ing whether the labeling is 
misleading there shall be 
taken into account (among 
other things) not only rep¬ 
resentations made or sug¬ 
gested by statement, word, 
design, device, or any com¬ 
bination thereof, but also the 
extent to which the labeling 
fails to reveal facts material 
in the light of such repre¬ 
sentations or material with 
respect to consequences 
which may result from the 
use of the article to which 
the labeling relates under 
the conditions of use pre¬ 
scribed in the labeling there¬ 
of or under such conditions 
of use as are customary or 
usual.” 
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The sections are, in effect, statutory confirmation of what 
the Supreme Court said of the words “false or misleading” 
in the 1906 Food and Drug Act: 

“The statute is plain and direct. Its comprehensive 
terms condemn every statement, design, and device 
which may mislead or deceive. Deception may result 
from the use of statements not technically false, or 
which may be literally true. The aim of the statute is 
to prevent that resulting from indirection and ambig¬ 
uity, as well as from statements which are false. It 
is not difficult to choose statements, designs, and de¬ 
vices which will not deceive. Those which are am¬ 
biguous and liable to mislead should be read favorablv 
to the accomplishment of the purpose of the act.” 

United States v. Ninety-Five Barrels , 265 U. S. 438, 
442-443. 

If the two acts contained only the definitions of false ad¬ 
vertisement and misbranding, above quoted, then the au- 
thoritv of the two administrative agencies would be on a 
par within their respective fields. Each would be dedi¬ 
cated to the prevention of misleading statements. But un¬ 
der neither Act would any person be required to do any¬ 
thing but refrain from misleading the public. 

The Food, Drug and Cosmetic Act, however, applicable 
to the composition, the packaging and the labeling of foods, 
drugs, devices and cosmetics, does not stop with negative 
provisions. With respect to drugs, it provides a complete 
plan and pattern for the labeling of products not only to 
avoid deception but to provide affirmative, intelligent in¬ 
structions for the effective and safe use of the products. 
Drugs must declare on their labels the name and place of 
business of the manufacturer or distributor. The quantity 
of the contents of the package must be declared in terms 
of weight, measure or numerical count. There must ap¬ 
pear the name, quantity and percentage of any narcotic 
drug specified in the statute, or of any derivative thereof 
which has been designated by regulations as habit-form- 
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mg, and the statement, in juxtaposition therewith, “Warn¬ 
ing—may be habit-forming”. The active ingredients of 
the article and the name and proportion of any alcohol and 
certain drugs named in the statute, or derivatives of those 
named, must be declared. If it has been designated by 
regulations as liable to deterioration, its label must bear 
a statement of such precautions as shall be required by 
regulations. (App. 50.) 

There must be, as previously pointed out, adequate direc¬ 
tions for use and adequate warnings against use in patho¬ 
logical conditions or bv children where its use mav be dan- 
gerous to health, or against unsafe dosage or methods or 
duration of administration or application, in such manner 
and form as are necessary for the protection of users. The 
drug will be deemed to be misbranded if any information 
required to appear on the labeling is not prominently 
placed with such conspicuousness (as compared with other 
information) and in such terms as to render it likely to be 
read and understood by the ordinary individual under cus¬ 
tomary conditions of purchase and use. Finally, the ade¬ 
quacy of the labeling declarations is tested by a provision 
that the drug will be deemed to be misbranded “if it is dan¬ 
gerous to health when used in the dosage, or with the fre¬ 
quency or duration prescribed, recommended, or suggested 
in the labeling thereof .” (App. 50.) (52 Stat. 1040, 21 U. 
S. C. A. 352.) 

It is into this comprehensive background of legal safe¬ 
guards provided by the Federal Food, Drug and Cosmetic 
Act and administered by the highly competent Food and 
Drug Administration that appellees intrude, under the 
guise of prohibiting the dissemination of false advertise¬ 
ments. To demand that the labeling of appellant’s prod¬ 
ucts, made up to comply with so thorough-going a pattern 
of labeling, include further statements that some undeter¬ 
mined degree of excessive use will cause mental derange¬ 
ment and collapse and dependence upon the drug empha¬ 
sizes the illegality of appellees’ conduct. 
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It is a well known rule of law that specific provisions of 
one statute prevail over general ones of another, both stat¬ 
utes being applicable to the same subject matter. 

Missouri v. Ross, 299 U. S. 72; 

United States v. Hutcheson, supra; 

Haskins & Sells v. United States, 91 C. Cls. 35. 

Here it is obvious that Congress intended that the bur¬ 
den of administering the minutiae of directions and warn¬ 
ings to the user of medicinal preparations should fall upon 
the Food and Drug Administration and not upon the Com¬ 
mission. The words of the statutes, read together, bear 
out this thesis, which accords with common sense. Adver¬ 
tising should be cleansed of false claims and the Commis¬ 
sion has that power. Advertising should not be cumbered 
with specific directions and warnings which the medium is 
not equipped to deal with effectively. Nor is advertising 
able to carry any such messages to the user at the impor¬ 
tant moment when the remedy is taken. Such warnings 
and directions are properly placed upon the labeling, as 
Congress directed, in order that they may be under the eye 
of the user when the medicine is to be used. 

If the purpose of the Federal Trade Commission Act, 
among others, is to guard the health of the general public 
by eliminating false and misleading advertising of food, 
drugs, devices and cosmetics, that end is not advanced by 
requiring appellant to state that, if its products are mis¬ 
used, they will prove habit forming or cause collapse or 
insanity. Failure so to state in advertising is neither an 
unfair or deceptive practice nor an unfair method of com¬ 
petition within the meaning of the Federal Trade Commis¬ 
sion Act. The attitude of appellees is one of gathering to 
themselves power over matters delegated to other agencies. 
They deserve the rebuke so aptly meted out by the Supreme 
Court to the National Labor Relations Board in Southern 
Steamship Co. v. N. L. R. B., 316 U. S. 31. In that case the 
Board had directed the employer to reinstate several sailors 
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discharged from one of its ships for actions which 
amounted to mutiny under Federal law. The Court reversed 
the order of reinstatement, saying, page 47: 

“It is sufficient for this case to observe that the 
Board has not been commissioned to effectuate the 
policies of the Labor Relations Act so single-mindedly 
that it may wholly ignore other and equally important 
congressional objectives. Frequently the entire scope 
of congressional purpose calls for careful accommoda¬ 
tion of one statutory scheme to another, and it is not 
too much to demand of an administrative body that it 
undertake this accommodation without excessive em¬ 
phasis upon its immediate task.” 

m. 

The District Court erred in holding that it lacks jurisdiction 
over the subject matter of the complaint because the 
subject matter of the complaint consists of allegations 
that appellees have no authority or jurisdiction to re¬ 
quire appellant in its advertisements to include state¬ 
ments of consequences alleged by appellees as likely to 
result from the use of appellant’s medicinal prepara¬ 
tions in quantities and in manner and under conditions 
other than those prescribed in said advertisements or 
under such conditions as are customary or usual. 

The plain words of Sec. 15(a) of the Federal Trade 
Commission Act (the section defining a false advertise¬ 
ment) refer to misstatements made in advertising. It is 
admitted that none, iuis been made by appellant. The plain 
words of Sec. 15(a) likewise refer to misleading omissions 
which fail to state consequences to be feared from normal 
use of a product, i. e., use in accordance with directions. 
The legislative history and the terms of the companion 
Food, Drug and Cosmetic Act are fully in accord with this 
interpretation. It is not charged that appellant has omitted 
proper warnings of consequences flowing from such use. 
Yet appellees seek to compel appellant to give further warn- 
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ings (1) of consequences alleged to flow from misuse of tlie 
products, and (2) against a misuse so indefinite as to be in¬ 
capable of measurement. 

The conference report to the House of Representatives 
on the Wheeler-Lea Act contains the following language 
with reference to Sections 14 and 15 (the sections which, 
respectively, fix criminal guilt and define false advertise¬ 
ment) (H. R. Report No. 1774, 75th Congress, 3d Session, 
page 10): 

“The conference agreement restricts the penalties 
under this section to those cases where the injury may 
result from the use of the commodity ‘under the con¬ 
ditions prescribed in the advertisement thereof or un¬ 
der such conditions as are customary or usual’. These 
words clearly include cases where injury may result 
from the use of the commodity as recommended in the 
advertisement or where it is used under customary or 
usual conditions. The section does not contemplate 
penalization in those cases where the use is not as rec¬ 
ommended and is not under usual or customary condi¬ 
tions. It is not intended to extend to cases where there 
might he injurious results merely because of reactions 
of consumers due to their peculiar idiosyncrasies or al¬ 
lergic conditions. A similar modifying provision con¬ 
taining the same subject matter is added by the confer¬ 
ence agreement to the definition of false advertisement 
in the new section 15(a), as approved by the House.” 
(Italics supplied) 

Prior to the conference agreement on the bill, the lan¬ 
guage of this section was much more far reaching, cover¬ 
ing consequences “ which may result from the use of the 
commodity to which the advertisement relates”. This is 
to be compared with the language as finally enacted—that 
the consequences should be such as may result “ from the 
use of the commodity to which the advertisement relates 
under the conditions prescribed in said advertisement , or 
under such conditions as are customary or usual.” 
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When the Wheeler-Lea bill was being discussed in the 
House of Representatives, January 12, 1938, the following 
colloquy occurred (Vol. 83, Congressional Record, p. 414): 

“Mr. O’Malley- May I ask the gentleman from Cali¬ 
fornia (Mr. Lea) if it would be his understanding, as 
well as the understanding of the members of the com¬ 
mittee, that the term ‘false advertisement’ in this sec¬ 
tion would mean that the advertiser failed to say, for 
instance, that Sloan’s liniment is unhealthy to drink? 
Would this be a false advertisement if someone used 
it to drink? 

“Mr. Lea. No. 

“Mr. O’Malley. The language is ‘with respect to 
consequences which may result from the use of the 
commodity to which the advertisement relates.’ 

“Mr. Lea. He is not required to say anything in 
his ad, but if he does state anything it must be true.” 

Consider the reasonableness of this interpretation of 
“false advertising”. It agrees with that contained in the 
Federal Trade Commission’s 1942 Annual Report to Con¬ 
gress, page 80: 

“In this phase of its activity, the Commission’s only 
object is to prevent false and misleading advertise¬ 
ments. It does not undertake to dictate what an adver¬ 
tiser shall say, but merely indicates what he may not 
say under the law.” 

And to the same effect is the Committee Report in the 
House of Representatives on the Wheeler-Lea Act (Report 
No. 1613, August 19, 1937, 75th Congress, 1st Session, 
page 5): 

“It will be observed that it is not mandatory on the 
advertiser to state anything. The only requirement 
is in case he does advertise, he shall not make state¬ 
ments that are misleading in a material respect. 

“It is incumbent on the advertiser to reveal facts 
material in the light of representations made in the 
advertisement.” 
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Congressman Wolverton, a member of the Committee on 
Interstate and Foreign Commerce, said in the House of 
Representatives (Vol. 83, Congressional Record, p. 396): 

“In an effort to make the act more effective than is 
now the case under the existing law the committee has 
written into this bill a provision that gives the Com¬ 
mission a more effective control of advertisements af¬ 
fecting the public health and fraudulent impositions as 
to food and medicinal supplies. This has been accom¬ 
plished by defining a false advertisement as one which 
is misleading in a material respect. It places on the 
advertiser the burden of seeing that his advertisement 
is not misleading. It places no requirement on the 
advertiser to make any statement concerning the com¬ 
modity, but does require that he shall make no state¬ 
ment that is misleading in a material respect. It can 
be readily seen that the language as used, although 
simple and plain, is comprehensive enough to reach 
any type of false advertisement from that which is 
merely uninformed advertising to that which is subtle 
or otherwise viciously false.” 

See also the statement by Representative Lea quoted on 
page 23, supra. 

No one will deny the duty of an advertiser to make plain 
any dangers which will arise from the use of his product 
as he intends and directs that it be used. On the other 
hand, only expanding bureaucracy would seek to compel 
an advertiser to warn against any possible misuse of his 
product. That gets into a field so extensive, so unbounded, 
that the contention is reduced to an absurdity. 

The stipulation submitted to appellant would require ap¬ 
pellant to admit and notify the public that “excessive” 
use of its products “ may be dangerous , causing mental de¬ 
rangement ”, or “collapse and/or dependence on the drug”. 

Appellees, by insisting that certain consequences follow 
“excessive” use, have failed to set up any standard which 
a reasonable man can comprehend. A word like “exces¬ 
sive” has no boundaries or limitations. Their reliance 
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upon so indefinite a word as “excessive”, as the foundation 
stone of their claims, is so unreasonable that a Court is 
fully justified in granting relief against an abuse of admin¬ 
istrative discretion. The employment of such a word by 
the Commission emphasizes its determination to compel 
acceptance of some theory completely divorced from the 
practical aspects of regulation. The demands made by ap¬ 
pellees cannot be translated into the advertising medium 
and they must know this. There remains only the proposi¬ 
tion that they think that they can perform the task of the 
Food and Drug Administration better than it is being 
performed by that body. 

In pursuance of their views, appellees demand state¬ 
ments in advertising or labeling which go far beyond the 
requirements of the Food, Drug and Cosmetic Act and of 
the Food and Drug Administration. Appellant’s labeling 
conforms in respect of warnings, as well as other matters, 
with all the requirements of the only body having jurisdic¬ 
tion over labeling—the Food and Drug Administration act¬ 
ing under the Food, Drug and Cosmetic Act. Appellant is 
not required by that authority to state that mental derange¬ 
ment, collapse or dependence on the drug will follow “ex¬ 
cessive” use of its products. It is incredible that appel¬ 
lees should claim authority to require singularly damaging 
statements in advertising or labeling which go far beyond 
anything that the properly constituted authority has pre¬ 
scribed. In this particular situation, it would be astound¬ 
ing if the Federal Trade Commission had authority coequal 
with the Food and Drug Administration. It is completely 
unrealistic to assume, as appellees do, that they can exer¬ 
cise a power surpassing that of their companion adminis¬ 
trative body. 
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IV. 

The District Court Has Jurisdiction to Enter a Declaratory 

Judgment in this Case. 

The District Court dismissed appellant’s complaint upon 
the ground that it lacked “jurisdiction over the subject 
matter” of the action (Joint App. 42). We take this to 
mean, as appellees contended below, that no District Court 
may interfere with illegal acts of the Federal Trade Com¬ 
mission, no matter how clearly that Commission is exceed¬ 
ing its statutory jurisdiction. 

We submit that the District Court committed re¬ 
versible error in this case. We have pointed out in the 
preceding sections of this brief, the total lack of power in 
appellees to force appellant to comply with their demands 
respecting advertising and labeling. Appellees have no 
authority to compel appellant to include 'warnings against 
insanity, collapse or the drug habit which, they say, might 
result from excessive use of its products. The only remain¬ 
ing question is whether the Federal Declaratory Judgment 
Act of 1934 (App. 47) affords a method of relief from 
these arbitrary and illegal demands. 

The court below thought that no relief could be granted, 
apparently upon the ground that since a District Court 
cannot review a final cease and desist order of the Federal 
Trade Commission, it may not consider any question of the 
lack of jurisdiction of that Commission at a time when no 
order has been issued and there has been a mere threat to 
proceed illegally. The court below likewise emphasized 
the fact that the statutory remedy of declaratory judgment 
does not enlarge the jurisdiction of a trial court. 

In our view the District Court became confused upon the 
question of its own jurisdiction. Obviously the Declara¬ 
tory Judgment Act does not confer jurisdiction where none 
exists. Obviously, also, it does confer a remedy not there¬ 
tofore available for the righting of a threatened wrong. 
This Court must consider (1) whether a substantive right 
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of appellant has been threatened; (2) whether the case, as 
presented by the complaint and admitted by the motion to 
dismiss, falls within the words of the Declaratory Judgment 
Act; and (3) whether any other impediment to relief exists. 

1. A substantive right of appellant has been threatened. 

Primary jurisdiction in this case depends upon the ex¬ 
istence of some right in appellant which another party may 
not transgress with impunity. Here it is the right to se¬ 
curity against the unwarranted invasion of appellant’s 
property rights. Appellant is faced with the destruction 
of valuable property rights, which it is entitled to enjoy 
peacefully, and with the expenditure of untold time and 
money unless it may have relief in this action (Complaint, 
par. 25, Joint App. 14-15). 

The courts have jurisdiction over acts of governmental 
agents who transgress the bounds of their authority to the 
injury of persons or property. This proposition is so ele¬ 
mentary that only a few cases need be cited in its support. 

Philadelphia Co. v. Stimson, 223 U. S'. 605, 619, 620; 

American School of Magnetic Healing v. McAnnulty, 
187 U. S. 94, 108; 

Pennoyer v. McConnaughy, 140 U. S. 1,11; 

Red Canyon Sheep Co. v. I ekes, 69 App. D. C. 27, 
98 F. (2d) 308, 317. 

This Court in passing on an attempted invasion of graz¬ 
ing rights by the Secretary of the Interior, said in the Red 
Canyon case, supra, at p. 317: 

“The protection by injunction of a lawful business 
against unlawful acts is a well recognized head of 
equity jurisdiction, and this whether or not the busi¬ 
ness depends upon a legally recognizable license, per¬ 
mit or franchise. Thus the Supreme Court remarked 
in International News Service v. Associated Press, 
248 U. S. 215, 39 S. Ct. 68, 63 L. Ed. 211, 2 A. L. R. 293 
(1918): 

‘The rule that a court of equity concerns itself only 

in the protection of property rights treats any civil 
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right of a pecuniary nature as a property right (cita¬ 
tions) and the right to acquire property by honest 
labor or the conduct of a lawful business is as much 
entitled to protection as the right to guard property 
already acquired.’ (248 U. S. at page 236, 39 S. Ct. 
at page 71) 

“This may be illustrated by a number of cases which, 
although they differ from each other and from the in¬ 
stant case in respect of the nature of the illegal act 
involved, commonly recognize that the right to carry 
on a business without illegal interference causing irre¬ 
parable damage is the subject of equitable protection 
by injunction.” 

That this protection for the private right against threat 
or danger of impairment by a government agency may be 
sought and extended by declaratory judgment as effectively 
as by .injunction is disclosed by 

Black v. Little , 8 F. Supp. 867 (D. C. E. D. Midi. 
1934); 

Bowie v. Gonzalez , 117 Fed. (2d) 11 (C. C. A. 1st, 
1941); 

Interstate Natural Gas Co. v. Louisiana Public Ser¬ 
vice Commission, 34 F. Supp. 980 (D. C. La. 1940); 
Associated Industries of New York v. Ickes, 134 F. 

(2d) 694 (C. C. A. 2nd, 1943); 

Borchard, Declaratory Judgments (2nd Ed. 1941); 
875-878. 

These cases make it clear that the primary jurisdiction 
of the District Court rests upon the ancient common law 
right of appellant to be protected from unwarranted inter¬ 
ference with its property rights. Courts of equity have 
enjoyed this precise jurisdiction for hundreds of years and 
will, we hope, continue to have the powder to redress threat¬ 
ened wrongs for hundreds of years to come. There is noth¬ 
ing mysterious about it and the court below erred in failing 
to recognize this time honored element of jurisdiction. 
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2. This case is within the scope of the Declaratory 

Judgment Act. 

The Act is not limited by exceptions. It provides a rem¬ 
edy whereby “the courts of the United States shall have 
power upon # * # complaint * * * to declare rights # * of 

any interested party petitioning for such declaration, 
whether or not further relief is or could be prayed, and 
such declaration shall have the force and effect of a final 
judgment and be reviewable as such.” 

Congress has not confined the relief afforded by the Act 
to any specified group of cases or any group of plaintiffs 
or defendants. It is a general statute clothing the courts 
with power to hear and decide and give a declaration of 
rights in any case, as the Act says “of actual controversy 
(except with respect to Federal taxes)”. The government 
itself has frequently taken advantage of the Act to initiate 
suits against private persons and corporations. 

Federal Deposit Ins. Corp. v. Records , 34 F. Supp. 
600 (D. C. Mo. 1940); 

First Federal Savings & Loan Ass’n v. Loomis , 97 
F. 2d 831 (C. C. A. 7, 1938); 

United States v. Fuller, 20 F. Supp. 839 (D. C. 
Idaho, 1937); 

United States v. Huff, 36 F. Supp. 18 (D. C. Tex. 
1940); 

United States v. Query, 37 F. Supp. 972 (D. C. S. C. 
1941, affd. 121 F. 2d 631) ; 

United States v. Standard Oil Co. of California, 21 
F. Supp. 645 (D. C. Cal. 1937, affd. 107 F. 2d 
402); 

Federal Deposit Ins. Corp. v. Citizens State Bank, 
130 F. 2d 102 (C. C. A. 8,1942). 

The declaratory form has been found particularly effica¬ 
cious in determining legal rights and duties in just such 
controversies as this one, Borchard, Declaratory Judg¬ 
ments, 2nd Ed., page 875, where it is said: 

“Possibly in no branch of litigation is the declara¬ 
tion more useful than in the relations between the citi- 
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zen and the administration. With the growing com¬ 
plexity of government and the constantly increasing 
invasions of private liberty, with ever widening powers 
vested in administrative boards and officials, the occa¬ 
sions for conflict and dispute are rapidly augmenting 
in frequency and importance. Yet the very fact that 
such disputes turn mainly upon questions of law’, in¬ 
volving the line marking the boundary between private 
liberty and public restraint, between private priv¬ 
ilege and immunity, on the one hand, and public 
right and powrer, on the other, makes this field of con¬ 
troversy peculiarly susceptible to the expeditious and 
pacifying ministrations of the declaratory judgment. ” 

An 1 ‘actual controversy” is present w’hen an adverse 
party threatens to take such action as will jeopardize the 
personal or property rights of another. The threat is suffi¬ 
cient. There need be no actual invasion of rights if they 
are potentially imperiled. Declaratory relief is thus avail¬ 
able to preserve the status quo before the damage has been 
done and until the legal rights have been adjudicated. 

Nashville, Chattanooga & St. Louis Ry. Co. v. 

Wallace, 288 U. S. 249; 

Aetna Life Insurance Co. v. Haworth , 300 U. S. 227; 

Perkins v. Elg, 307 U. S. 325. 

As already observed, only a question of law is involved 
here. No fact finding investigation is required. Either 
the provisions of the Federal Trade Commission Act per¬ 
mit the appellees to require the type of warnings specified 
in the stipulation or they do not. The dispute has crystal¬ 
lized to the point where appellees unqualifiedly claim that 
authority and appellant unqualifiedly denies it. There is 
a present threat of action by appellees looking to a long, 
drawn-out, factual investigation, time and money consum¬ 
ing in a matter of which the Commission has no jurisdic¬ 
tion. It is difficult to conceive of a case more perfectly 
adapted to the use of this prophylactic remedy. The case 
falls clearly within the scope of the Declaratory Judgment 
Act. 
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3. There is no impediment to the exercise of jurisdiction 

in this case. 

There is no statute prohibiting a declaratory judgment 
here but the decision below illustrates an unfortunate 
tendency to limit the scope of declaratory relief to cases 
where an injunction might also be granted. If this prac¬ 
tice is permitted to develop further, the result will be seri¬ 
ously to hamper the usefulness of a remedy which was in¬ 
tended to be applied broadly and not narrowly as a meas¬ 
ure of relief to litigants threatened with serious potential 
damage. If a declaration of rights is available only where 
an injunction would also issue, there has been no remedy 
added to the time honored equitable ones which, through 
the centuries, have been encrusted and overgrown with 
exceptions and limitations. 

This Court said: 

“The declaratory judgment is basically a type of 
relief which it is hoped will further the ever present 
struggle of making justice more just. It is an added 
number in a court’s repertoire from which to choose 
the appropriate help for a party.” 

Doehler Metal Furniture Co. v. Warren, 76 App. 

D. C. 60, 62; 129 F. (2d) 43, 45. 

So far, the tendency to identify the declaratory judgment 
with the injunction has been most evident in cases involv¬ 
ing administrative bodies, particularly where some other 
remedy, however remote, may be available. Thus, in this 
case, the Court below cites with approval (Joint App. 41) 
the language of Mr. Justice Miller in Utah Fuel Co. v. 
National Bituminous Coal Commission, 69 App. D. C. 333, 
101 F. (2d) 426, that 

“To permit judicial review, either by injunction or 
claratory judgment, of every procedural, preliminary 
and interlocutory order or ruling by which a person 
may consider himself aggrieved, would afford oppor¬ 
tunity for constant delays in the cost of adminis- 
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trative proceedings and would render orderly admin¬ 
istrative procedure impossible. Moreover, it would 
result in bringing to the courts such an avalanche of 
trivial procedural questions as largely to monopolize 
their time and energies. That some injury may result 
from appellants being forced to await the entry of a 
final order before securing judicial review is a regret¬ 
table but not controlling factor under such circum¬ 
stances.^ 

This Court ordered the dismissal of the Utah Fuel Com¬ 
pany case for lack of jurisdiction. But the Supreme Court 
reversed this holding (306 U. S. 56) and decided that the 
District Court did have jurisdiction of the subject matter. 

Hovrever correct the foregoing quotation may be with 
respect to the lack of right to injunctive relief in the pres¬ 
ence of another remedy, the statement with respect to 
declaratory judgments seems an unnecessary limitation 
upon a statutory remedy that should not be permitted to 
stand and to influence lower courts confronted with some¬ 
what similar problems. This is so because the remedy by 
injunction is much more limited than the remedy by 
declaratory judgment. 

To illustrate, the Supreme Court said in the leading 
declaratory judgment case of Nashville, Chattanooga & St. 
Louis Ry. Co. v. Wallace, supra, at page 264: 

“As the prayer for relief by injunction is not a nec¬ 
essary prerequisite to the exercise of judicial power, 
allegations of threatened irreparable injury which are 
material only if an injunction is asked, may likewise 
be dispensed with * * 

And to the same effect, Aetna Life Insurance Co. v. Ha¬ 
worth, supra, at page 241. 

The particular limitation on injunctive relief which 
causes the most apparent confusion in cases of this type is 
the existence of another remedy. To secure an injunction 
it must first be alleged and later demonstrated that other 
adequate remedies are lacking or have been exhausted. 
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Where an alternative mode of proceeding still exists and 
may be availed of, injunctions are refused. A lead¬ 
ing case is Myers v. Bethlehem Shipbuilding Corp., 303 
U. S. 41. The courts admit that the alternative remedy 
which statutes supply for reviews of final orders of admin¬ 
istrative bodies may be expensive and time consuming but 
they hold it to be “adequate”. That holding and that alone 
is sufficient to bar an injunction. 

The danger lies in the seeming confusion of injunction 
cases with those seeking declaratory relief. The existence 
of another adequate remedy does not bar the way to a de¬ 
claratory judgment. Not only does the Declaratory Judg¬ 
ment Act contain no such limitation but the matter is 
specifically covered by Rule 57 of the Federal Rules of Civil 
Procedure (App. 47) which says: 

“The existence of another adequate remedy does not 
preclude a judgment for declaratory relief in cases 
where it is appropriate.” 

And see also the statement to the same effect in Doehler 
Metal Furniture Co. v. Warren , supra , at page 62. 

We may assume then that the right of review of a final 
order to cease and desist, under Section 5(c) of the Federal 
Trade Commission Act (App. 52), would constitute an 
adequate remedy. Making that assumption we say that the 
existence of that remedy in futuro is not a bar to the pres¬ 
ent exercise of jurisdiction by the District Court and does 
not prevent it from granting appropriate relief. 

The question of the appropriateness of the issuance of 
a declaratory judgment may not be before this Court. The 
complaint was dismissed below for lack of jurisdiction of 
the subject matter (Joint App. 42). The court below did 
not pass upon the question of the propriety of exercising 
jurisdiction. In our view there can be no question of the 
propriety of a declaratory judgment where an administra¬ 
tive body usurps jurisdiction as the Commission has done 
here. If any such question arises, it should only be decided 
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after full hearing on the merits and not upon a motion to 
dismiss. 

State courts and Federal courts dealing with State laws 
have found no insurmountable difficulty in granting de¬ 
claratory relief against administrative bodies where the 
issue is one of law or jurisdiction under the law, even 
though a statutory right of review or appeal exists. 

Gully v. Interstate Natural Gas Co., 82 F. (2d) 145 
(C. C. A. 5, 1936); 

Kirn v. Noyes, 262 App. Div. 581 (N. Y.), and cases 
cited. 

State ex rel. Public Service Commission v. Blair, 
347 Mo. 220, 146 S. W. (2d) 865; 

Dun & Bradstreet v. City of New York, 276 N. Y. 
198, 11 N. E. (2d) 728; 

Rockland Power & Light Co. v. City of New York, 
289 N. Y. 45, 43 N. E. (2d) 803; 

Union Pacific R. Co. v. Bean, 167 Ore. 535, 119 P. 
(2d) 575. 

In the Gully case, supra, the Circuit Court of Appeals 
said, page 147: 

“The District Judge thought that since it appeared 
on the bill, the answer, and the agreed statement of 
facts that defendants had definitely determined to and 
would reject plaintiff’s claim of exemption, the bill had 
not been prematurely brought. He rejected, as un¬ 
founded, the claim that plaintiff must, as part of its ad¬ 
ministrative remedy, pursue the appeal to the judge 
of the circuit court, provided by chapter 206,1934 Gen¬ 
eral Laws of Mississippi, before it could resort to a 
Federal equity court for relief. He held that the matter 
in controversy was not one for administrative, but for 
judicial decision, a matter of whether plaintiff’s prop¬ 
erty was in law taxable or nontaxable, and that plain¬ 
tiff had a right to resort immediately to equity to resist 
the unlawful taking of its property by asserting tax 
claims against that which was tax exempt, without 
going through the formalities of administrative pro¬ 
ceedings, which, being administrative, could not decide 
the question raised. He thought that the procedure 
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for appeal provided by the act of 1934 was judicial, 
and not administrative, and if administrative was so 
complicated and uncertain and so burdensome as that 
plaintiff could not be compelled to resort to it before 
suing in the federal court. He thought, too, that these 
questions aside, the Federal Declaratory Judgment 
Act made provision for just such a suit as this, where 
the controversy is definite and real, and the right to 
be declared simple and plainly asserted. On all these 
considerations he rejected all the appellants’ proced¬ 
ural points, and turning to the merits, decided them in 
favor of appellee. 

“We think he was right throughout, and that we 
need not write much in demonstration.” 

The opinion goes on to dismiss the assertion that admin¬ 
istrative remedies must first be exhausted, stating that the 
principle does not apply where the question in dispute “is 
purely a legal one, and nothing of an administrative nature 
is to be or can be done” (page 148). 

When the question involved is the construction of a stat¬ 
ute and of liability under that statute, declaratory judgment 
is an appropriate remedy and often the only appropriate 
remedy. 

Perkins v. Elg, supra; 

Gully v. Interstate Natural Gas Co., supra; 

Socony-Vacuum Oil Co. v. City of New York, 272 
N. Y. 668; 

Black v. Little, supra; 

Sunshine Mining Co. v. Carver, 34 F. Supp. 274; 

Interstate Natural Gas Co. v. Louisiana Public Serv¬ 
ice Commission, supra. 

This Court has the opportunity here to distinguish be¬ 
tween the limited remedy by injunction, usually unavail¬ 
able in cases of this type, and the broader and more useful 
remedy of declaratory relief. We urge the Court to clear 
away the misconceptions that have arisen regarding juris¬ 
diction in declaratory cases involving administrative bodies 
and Commissions. Failure to do so will help to rivet upon 
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a remedial statute a limitation which will destroy a part of 
the usefulness of the Declaratory Judgment Act. A re¬ 
versal of this case will reinstate the principle that District 
Courts have jurisdiction over the subject matter of a case 
brought to prevent an unlawful invasion of a property 
right and will approve the statutory mandate which sup¬ 
plies a remedy useful in just such threatened invasions. 
The case can then proceed to “a speedy hearing” as pro¬ 
vided by Rule 57 in declaratory judgment cases. 

Respectfully submitted, 

James F. Hoge, 

41 East 42nd Street, 

New York 17, N. Y. 

Preston B. Kavanagh, and 

Preston C. King, Jr., 

707 Munsey Building, 
Washington 4, D .C., 
Attorneys for Appellant. 

Edwin Borchard, 

Verne G. Cawley, 

Of Counsel. 
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APPENDIX. 

Relevant Parts of Statutes and Other Texts. 

Federal Declaratory Judgment Act (adopted June 14,1934; 
Judicial Code section 274d, c. 512, 48 Stat. 955, as 
amended c. 289, 49 Stat. 1027; Title 28 U. S. C. A., Sec. 
400): 

“(1) In cases of actual controversy (except with 
respect to Federal taxes) the courts of the United 
States shall have power upon petition, declaration, 
complaint, or other appropriate pleadings to declare 
rights and other legal relations of any interested party 
petitioning for such declaration, whether or not 
further relief is or could be prayed, and such declara¬ 
tion shall have the force and effect of a final judgment 
or decree and be reviewable as such. 

1 ‘(2) Further relief based on a declaratory judg¬ 
ment or decree may be granted whenever necessary or 
proper. The application shall be by petition to a court 
having jurisdiction to grant the relief. If the appli¬ 
cation be deemed sufficient, the court shall, on reason¬ 
able notice, require any adverse party, whose rights 
have been adjudicated by the declaration, to show 
cause why further relief should not be granted forth¬ 
with. 

“ (3) When a declaration of right or the granting of 
further relief based thereon shall involve the deter¬ 
mination of issues of fact triable by a jury, such issues 
may be submitted to a jury in the form of interroga¬ 
tories, with proper instructions by the court, whether 
a general verdict be required or not.” 

Federal Rules of Civil Procedure: 

“Rule 57. Declaratory Judgments 

“The procedure for obtaining a declaratory judg¬ 
ment pursuant to Section 274 (d) of the Judicial Code, 
as amended, U. S. C., Title 28, Sec. 400, shall be in ac¬ 
cordance with these rules, and the right to trial by jury 
may be demanded under the circumstances and in the 
manner provided in Rules 38 and 39. The existence 
of another adequate remedy does not preclude a judg- 
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ment for declaratory relief in cases where it is appro¬ 
priate. The Court may order a speedy hearing of an 
action for a declaratory judgment and may advance it 
on the calendar. 

Notes of Advisory Committee on Rules. 

“The fact that a declaratory judgment may be 
granted ‘whether or not further relief is or could be 
prayed’ indicates that declaratory relief is alternative 
or cumulative and not exclusive or extraordinary. A 
declaratory judgment is appropriate when it will 
‘terminate the controversy’ giving rise to the proceed¬ 
ing. Inasmuch as it often involves only an issue of 
law on undisputed or relatively undisputed facts, it 
operates frequently as a summary proceeding, justify¬ 
ing docketing the case for early hearing as on a motion, 
as provided for in California (Code Civ. Proc. (Deer- 
ing, 1937) Sec. 1062a), Michigan (3 Comp. Laws (1929) 
Sec. 13904), and Kentucky (Codes (Carroll, 1932) Civ. 
Pract. Sec. 639a-3). 

“The ‘controversy’ must necessarily be ‘of a jus¬ 
ticiable nature, thus excluding an advisory decree upon 
a hypothetical state of facts.’ Ashwander v. Tennes¬ 
see Valley Authority, 297 U. S. 288, 325, 56 S. Ct. 466, 
473, 80 L. Ed. 688, 699 (1936). The existence or non¬ 
existence of any right, duty, power, liability, privilege, 
disability, or immunity or of any fact upon which such 
legal relations depend, or of a status, may be declared. 
The petitioner must have a practical interest in the 
declaration sought and all parties having an interest 
therein or adversely affected must be made parties or 
be cited. A declaration may not be rendered if a 
special statutory proceeding has been provided for the 
adjudication of some special type of case, but general 
ordinary or extraordinary legal remedies, whether 
regulated by statute or not, are not deemed special 
statutory proceedings. 

“When declaratory relief will not be effective in set¬ 
tling the controversy, the court may decline to grant it. 
But the fact that another remedy would be equally 
effective affords no ground for declining declaratory 
relief. The demand for relief shall state with precision 
the declaratory judgment desired, to which may be 
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joined a demand for coercive relief, cumulatively or in 
the alternative; but when coercive relief only is sought 
but is deemed ungrantable or inappropriate, the court 
may sua sponte, if it serves a useful purpose, grant 
instead a declaration of rights. Hasselbring v. Koepke, 
263 Mich. 466, 248 N. W. 869, 93 A. L. R. 1170 (1933). 
Written instruments, including ordinances and stat¬ 
utes, may be construed before or after breach at the 
petition of a properly interested party, process being 
served on the private parties or public officials inter¬ 
ested. In other respects the Uniform Declaratory 
Judgment Act affords a guide to the scope and func¬ 
tion of the federal act. Compare Aetna Life Insurance 
Co. v. Haworth, 300 U. S. 227, 57 S. Ct. 461, 81 L. Ed. 
617, 108 A. L. R. 1000 (1937); Nashville, Chattanooga 
& St. Louis Rv. v. Wallace, 288 U. S. 249, 53 S. Ct. 345, 
77 L. Ed. 730/87 A. L. R. 1191 (1933); Gully, Tax Col¬ 
lector v. Interstate Natural Gas Co., 82 F. 2d 145 (C. 
C. A. 5th, 1936); Ohio Casualty Ins. Co. v. Plummer, 
13 F. Supp. 169 (S. D. Tex., 1935); Borchard, Declara¬ 
tory Judgments (1934), passim 

Federal Food, Drug and Cosmetic Act, June 25,1938, c. 675, 
52 Stat. 1040, as amended; Title 21 U. S. C. A., Sec. 
301; Reorg. Plan No. IV., Sec. 12, eff. June 30, 1940, 5 
Fed. Reg. 2422, 54 Stat. 1237. 

Sec. 201 (m) “The term ‘labeling’ means all labels 
and other written, printed, or graphic matter (1) upon 
any article or any of its containers or wrappers, or (2) 
accompanying such article.’* (52 Stat. 1041 (m), 21 

U. S. C. A. 321(m)). 

Sec. 201 (n) “If an article is alleged to be mis¬ 
branded because the labeling is misleading, then in de¬ 
termining whether the labeling is misleading there 
shall be taken into account (among other things) not 
only representations made or suggested by statement, 
word, design, device, or any combination thereof, but 
also the extent to which the labeling fails to reveal 
facts material in the light of such representations or 
material with respect to consequences which may re¬ 
sult from the use of the article to which the labeling 
relates under the conditions of use prescribed in the 
labeling thereof or under such conditions of use as are 
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customary or usual.” (52 Stat. 1041 (n), 21 U. S. C. A. 
321(n)). 

Sec. 502(d) “(A drug or device shall be deemed to 
be misbranded) If it is for use by man and contains 
any quantity of the narcotic or hypnotic substance alpha 
eucaine, bartituric acid, betaeucaine, bromal, cannabis, 
earbromal, chloral, coca, cocaine, codeine, heroin, 
marihuana, morphine, opium, paraldehyde, peyote, or 
sulphonmethane; or any chemical derivative of such 
substance, which derivative has been by the Secre¬ 
tary,* after investigation, found to be, and by regula¬ 
tions designated as, habit forming; unless its label 
bears the name, quantity, and percentage of such sub¬ 
stance or derivative and in juxtaposition therewith 
the statement “Warning—May be habit forming”. 
(52 Stat. 1051(d), 21 U. S. C. A. 352(d)). 

Sec. 502(f) “(A drug or device shall be deemed to 
be misbranded) Unless its labeling bears (1) adequate 
directions for use; and (2) such adequate warnings 
against use in those pathological conditions or by chil¬ 
dren where its use may be dangerous to health, or 
against unsafe dosage or methods or duration of ad¬ 
ministration or application, in such manner and form, 
as are necessary for the protection of users: Provided , 
That where any requirement of clause (1) of this para¬ 
graph, as applied to any drug or device, is not neces¬ 
sary for the protection of the public health, the Secre¬ 
tary* shall promulgate regulations exempting such 
drug or device from such requirement.” (52 Stat. 
1051(f), 21 U. S. C. A. 352(f)). 

Sec. 502(j) “ (A drug or device shall be deemed to be 
misbranded) If it is dangerous to health when used in 
the dosage, or with the frequency or duration pre¬ 
scribed, recommended, or suggested in the labeling 
thereof.” (52 Stat. 1051(j), 21 U. S. C. A. 352(a)). ' 

Federal Trade Commission Act, September 26, 1914, c. 211, 
§1, 38 Stat. 717; as amended March 21, 1938, c. 
49, §1, 52 Stat. Ill; 52 Stat. 114; 15 U. S. C. A. 41. 

“Sec. 5. (a) Unfair methods of competition in com¬ 
merce, and unfair or deceptive acts or practices in com¬ 
merce, are hereby declared unlawful. 


* Administrator (Reorg. Plan. No. IV). 
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“The Commission is hereby empowered and directed 
to prevent persons, partnerships, or corporations, ex¬ 
cept banks, common carriers subject to the Acts to 
regulate commerce, air carriers and foreign air car¬ 
riers subject to the Civil Aeronautics Act of 1938, and 
persons, partnerships, or corporations subject to the 
Packers and Stockyards Act, 1921, except as provided 
in section 406(b) of said Act, from using unfair meth¬ 
ods of competition in commerce and unfair or decep¬ 
tive acts or practices in commerce. 

“(b) Whenever the Commission shall have reason 
to believe that any such person, partnership, or cor¬ 
poration has been or is using any unfair method of 
competition or unfair or deceptive act or practice in 
commerce, and if it shall appear to the Commission 
that a proceeding by it in respect thereof would be to 
the interest of the public, it shall issue and serve upon 
such person, partnership, or corporation a complaint 
stating its charges in that respect and containing a 
notice of a hearing upon a day and at a place therein 
fixed at least thirty days after the service of said com¬ 
plaint. The person, partnership, or corporation so 
complained of shall have the right to appear at the 
place and time so fixed and show cause why an order 
should not be entered by the Commission requiring 
such person, partnership, or corporation to cease and 
desist from the violation of the law so charged in said 
complaint. Any person, partnership, or corporation 
may make application, and upon good cause shown may 
be allowed by the Commission to intervene and appear 
in said proceeding by counsel or in person. The testi¬ 
mony in any such proceeding shall be reduced to writ¬ 
ing and filed in the office of the Commission. If upon 
such hearing the Commission shall be of the opinion 
that the method of competition or the act or practice 
in question is prohibited by this Act, it shall make a 
report in writing in which it shall state its findings as 
to the facts and shall issue and cause to be served on 
such person, partnership, or corporation an order re¬ 
quiring such person, partnership, or corporation to 
cease and desist from using such method of competi¬ 
tion or such act or practice. Until the expiration of the 
time allowed for filing a petition for review, if no such 
petition has been duly filed within such time, or, if a 
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petition for review has been filed within such time then 
until the transcript of the record in the proceeding has 
been filed in a circuit court of appeals of the United 
States, as hereinafter provided, the Commission may 
at any time, upon such notice and in such manner as it 
shall deem proper, modify or set aside, in whole or in 
part, any report or any order made or issued by it 
under this section. After the expiration of the time 
allowed for filing a petition for review, if no such peti¬ 
tion has been duly filed within such time, the Commis¬ 
sion may at any time, after notice and opportunity for 
hearing, reopen and alter, modify, or set aside, in 
whole or in part, any report or order made or issued 
by it under this section, whenever in the opinion of the 
Commission conditions of fact or of law have so 
changed as to require such action or if the public inter¬ 
est shall so require: Provided , however , That the said 
person, partnership, or corporation may, within sixty 
days after service upon him or it of said report or 
order entered after such a reopening, obtain a review 
thereof in the appropriate circuit court of appeals of 
the United States, in the manner provided in subsec¬ 
tion (c) of this section. 

“(c) Any person, partnership, or corporation re¬ 
quired by an order of the Commission to cease and de¬ 
sist from using any method of competition or act or 
practice may obtain a review of such order in the cir¬ 
cuit court of appeals of the United States, within any 
circuit where the method of competition or the act or 
practice in question was used or where such person, 
partnership, or corporation resides or carries on busi¬ 
ness, by filing in the court, within sixty days from the 
date of the service of such order, a written petition 
praying that the order of the Commission be set aside. 
A copy of such petition shall be forthwith served upon 
the Commission, and thereupon the Commission forth¬ 
with shall certify and file in the court a transcript of 
the entire record in the proceeding, including all the 
evidence taken and the report and order of the Com¬ 
mission. Upon such filing of the petition and tran¬ 
script the court shall have jurisdiction of the proceed¬ 
ing and of the question determined therein, and shall 
have power to make and enter upon the pleadings, evi¬ 
dence, and proceedings set forth in such transcript a 
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decree affirming, modifying, or setting aside the order 
of the Commission, and enforcing the same to the ex¬ 
tent that such order is affirmed, and to issue such writs 
as are ancillary to its jurisdiction or are necessary in 
its judgment to prevent injury to the public or to com¬ 
petitors pendente lite. The findings of the Commis¬ 
sion as to the facts, if supported by evidence, shall be 
conclusive. To the extent that the order of the Com¬ 
mission is affirmed, the court shall thereupon issue its 
own order commanding obedience to the terms of such 
order of the Commission. If either party shall apply 
to the court for leave to adduce additional evidence, 
and shall show to the satisfaction of the court that such 
additional evidence is material and that there were 
reasonable grounds for the failure to adduce such evi¬ 
dence in the proceeding before the Commission, the 
court may order such additional evidence to be taken 
before the Commission and to be adduced upon the 
hearing in such manner and upon such terms and con¬ 
ditions as to the court may seem proper. The Com¬ 
mission may modify its findings as to the facts, or 
make new findings, by reason of the additional evidence 
so taken, and it shall file such modified or new findings, 
which, if supported by evidence, shall be conclusive, 
and its recommendation, if any, for the modification 
or setting aside of its original order, with the return 
of such additional evidence. The judgment and decree 
of the court shall be final, except that the same shall 
be subject to review by the Supreme Court upon cer¬ 
tiorari, as provided in section 240 of the Judicial Code. 

“(d) The jurisdiction of the circuit court of appeals 
of the United States to affirm, enforce, modify, or set 
aside orders of the Commission shall be exclusive. 

“(g) An order of the Commission to cease and de¬ 
sist shall become final— 

‘(1) Upon the expiration of the time allowed for 
filing a petition for review, if no such petition has 
been duly filed within such time, but the Commission 
may thereafter modify or set aside its order to the 
extent provided in the last sentence of the subsection 
(b): or 

‘(2) Upon the expiration of the time allowed for 
filing a petition for certiorari, if the order of the 
Commission has been affirmed, or the petition for 
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review dismissed by the circuit court of appeals, and 
no petition for certiorari has been duly filed; or 
‘(3) Upon the denial of a petition for certiorari, 
if the order of the Commission has been affirmed or 
the petition for review dismissed by the circuit court 
of appeals; or 

‘(4) Upon the expiration of thirty days from the 
date of issuance of the mandate of the Supreme 
Court, if such Court directs that the order of the 
Commission be affirmed or the petition for review 
dismissed. 

“(h) If the Supreme Court directs that the order 
of the Commission be modified or set aside, the order 
of the Commission rendered in accordance with the 
mandate of the Supreme Court shall become final upon 
the expiration of thirty days from the time it was ren¬ 
dered, unless within such thirty days either party has 
instituted proceedings to have such order corrected to 
accord with the mandate, in which event the order of 
the Commission shall become final when so corrected. 

“(i) If the order of the Commission is modified or 
set aside by the circuit court of appeals, and if (1) the 
time allowed for filing a petition for certiorari has 
expired and no such petition has been duly filed, or (2) 
the petition for certiorari has been denied, or (3) the 
decision of the court has been affirmed by the Supreme 
Court, then the order of the Commission rendered in 
accordance with the mandate of the circuit court of 
appeals shall become final on the expiration of thirty 
days from the time such order of the Commission was 
rendered, unless within such thirty days either party 
has instituted proceedings to have such order corrected 
so that it will accord with the mandate, in which event 
the order of the Commission shall become final when 
so corrected. 

“(j) If the Supreme Court orders a rehearing; or 
if the case is remanded by the circuit court of appeals 
to the Commission for a rehearing, and if (1) the time 
allowed for filing a petition for certiorari has expired, 
and no such petition has been duly filed, or (2) the 
petition for certiorari has been denied, or (3) the de¬ 
cision of the court has been affirmed by the Supreme 
Court, then the order of the Commission rendered 
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upon such rehearing shall become final in the same 
manner as though no prior order of the Commission 
had been rendered. 

“(k) As used in this section the term ‘mandate’, in 
case a mandate has been recalled prior to the expira¬ 
tion of thirty days from the date of issuance thereof, 
means the final mandate. 

“(1) Any person, partnership, or corporation who 
violates an order of the Commission to cease and de¬ 
sist after it has become final, and while such order is 
in effect, shall forfeit and pay to the United States a 
civil penalty of not more than $5,000 for each violation, 
which shall accrue to the United States and may be 
recovered in a civil action brought by the United 
States.” 15 U. S. C. A. 45, 38 Stat. 719, 43 Stat. 939, 
52 Stat. Ill, 52 Stat. 1028). 

“Sec. 12. (a) It shall be unlawful for any person, 
partnership, or corporation to disseminate, or cause 
to be disseminated, any false advertisement— 

‘(1) By United States mails, or in commerce by 
any means, for the purpose of inducing, or which is 
likely to induce, directly or indirectly the purchase 
of food, drugs, devices, or cosmetics; or 
‘(2) By any means, for the purpose of inducing, 
or which is likely to induce, directly or indirectly, 
the purchase in commerce of food, drugs, devices, or 
cosmetics. 

‘(b) The dissemination or the causing to be dissem¬ 
inated of any false advertisement within the provisions 
of subsection (a) of this section shall be an unfair or 
deceptive act or practice in commerce within the mean¬ 
ing of section 5.” (52 Stat. 114, 15 U. S. C. A. 52). 

“Sec. 13. (a) Whenever the Commission has rea¬ 
son to believe— 

‘ (1) that any person, partnership, or corporation 
is engaged in, or is about to engage in, the dissem¬ 
ination or the causing of the dissemination of any 
advertisement in violation of section 12, and 
‘(2) that the enjoining thereof pending the issu¬ 
ance of a complaint by the Commission under sec¬ 
tion 5, and until such complaint is dismissed by the 
Commission or set aside by the court on review, or 
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the order of the Commission to cease and desist 
made thereon has become final within the meaning 
of section 5, would be to the interest of the public, 

the Commission by any of its attorneys, designated by 
it for such purpose may bring suit in a district court 
of the United States or in the United States court of 
any Territory, to enjoin the dissemination or the caus¬ 
ing of the dissemination of such advertisement. Upon 
proper showing a temporary injunction or restraining 
order shall be granted without bond. Any such suit 
shall be brought in the district in which such per¬ 
son, partnership, or corporation resides or transacts 
business. 

‘(b) Whenever it appears to the satisfaction of the 
court in the case of a newspaper, magazine, periodical, 
or other publication, published at regular intervals— 

‘(1) that restraining the dissemination of a false 
advertisement in any particular issue of such publi¬ 
cation would delay the delivery of such issue after 
the regular time therefor, and 
‘(2) that such delay w r ould be due to the method 
by which the manufacture and distribution of such 
publication is customarily conducted by the pub¬ 
lisher in accordance with sound business practice, 
and not to any method or device adopted for the 
evasion of this section or to prevent or delay the 
issuance of an injunction or restraining order with 
respect to such false advertisement or any other 
advertisement, 

the court shall exclude such issue from the operation 
of the restraining order or in junction.’ ’ (52 Stat. 114, 
15 U. S. C. A. 53). 

“Sec. 14. (a) Any person, partnership, or corpora¬ 
tion who violates any provision of section 12 (a) shall, 
if the use of the commodity advertised may be injur¬ 
ious to health because of results from such use under 
conditions prescribed in the advertisement thereof, or 
under such conditions as are customary or usual, or if 
such violation is with intent to defraud or mislead, be 
guilty of a misdemeanor, and upon conviction shall be 
punished by a fine of not more than $5,000 or by im¬ 
prisonment for not more than six months, or by both 
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such fine and imprisonment; except that if the convic¬ 
tion is for a violation committed after a first convic¬ 
tion of such person, partnership, or corporation, for 
any violation of such section, punishment shall be by 
a fine of not more than $10,000 or by imprisonment for 
not more than one year, or by both such fine and im¬ 
prisonment: Provided , That for the purposes of this 
section meats and meat food products duly inspected, 
marked, and labeled in accordance with rules and regu¬ 
lations issued under the Meat Inspection Act approved 
March 4, 1907, as amended, shall be conclusively pre¬ 
sumed not injurious to health at the time the same 
leave official ‘establishments.’ ” (52 Stat. 114, 15 

U. S. C. A. 54(a)). 

“Sec. 15. For the purposes of sections 12, 13 and 
14— 

‘(a) The term “false advertisement” means an ad¬ 
vertisement, other than labeling, which is misleading 
in a material respect; and in determining whether any 
advertisement is misleading, there shall be taken into 
account (among other things) not only representations 
made or suggested by statement, word, design, device, 
sound, or any combination thereof, but also the extent 
to which the advertisement fails to reveal facts mate¬ 
rial in the light of such representations or material 
with respect to consequences which may result from 
the use of the commodity to which the advertisement 
relates under the conditions prescribed in said adver¬ 
tisement, or under such conditions as are customary or 
usual. No advertisement of a drug shall be deemed to 
be false if it is disseminated only to members of the 
medical profession, contains no false representation of 
a material fact, and includes, or is accompanied in each 
instance by truthful disclosure of the formula showing 
quantitativelv each ingredient of such drug.” (52 Stat. 
114,15 U. S.C. A. 55(a)). 

“Sec. 16. Whenever the Federal Trade Commission 
has reason to believe that any person, partnership, or 
corporation is liable to a penalty under section 14 or 
under subsection (1) of section 5, it shall certify the 
facts to the Attorney General, whose duty it shall be 
to cause appropriate proceedings to be brought for the 
enforcement of the provisions of such section or sub¬ 
section.” (52 Stat. 114, 15 U. S. C. A. 56). 
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ANALYSIS OF THE COMPLAINT AND THE ISSUES 

The purpose of this action is to obtain judicial protection 
from the institution of an administrative proceeding by ap- 
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pellees against appellant under section 5 of the Federal Trade 
Commission Act. 

The foundation of the complaint is a proposed “stipulation 
as to the facts and agreement to cease and desist” sent to ap¬ 
pellant by the Chief Trial Examiner of the Federal Trade Com¬ 
mission on November 17,1942, with a letter and an explanatory 
statement of the Commission’s procedure in disposing of cases 
by stipulation. This proposed stipulation was never executed, 
but for the purpose of brevity it will be referred to herein as 
“the stipulation”. The stipulation and accompanying papers 
are annexed to the complaint as “Exhibit B”. 

The complaint charges (Par. 19) that “as shown by said Ex¬ 
hibit B y defendants threaten, in event of refusal or failure on 
the part of plaintiff to execute said stipulation, to institute 
proceedings immediately against plaintiff”. 

The complaint does not allege that any action is threatened 
by appellees except “as shown by” the stipulation papers. The 
stipulation does not indicate that appellees are about to do 
anything detrimental to appellant other than institute an ad¬ 
ministrative proceeding. It does not appear that the Commis¬ 
sion is threatening to issue any order or take any regulatory ac¬ 
tion affecting appellant’s business or property or requiring it 
to do or to cease doing anything. The only injury which ap¬ 
pellant claims will result from the commencement of a pro¬ 
ceeding against it is the publicity incident to such a proceeding 
and the expense of defending it. It is from such publicity and 
expense, and from that alone, that appellant seeks relief. 

The general question presented is whether the District Court 
may intervene at the outset of an administrative proceeding 
by an administrative agency of the Federal Government, upon 
a complaint that the agency lacks jurisdiction over the subject 
matter of the proceeding, and, if it determines the jurisdictional 
question against the agency, stop the proceeding. 

Since there is no allegation of any impending action by ap¬ 
pellees except as shown by the stipulation, it is necessary to 
look at the stipulation and accompanying papers in order to 
see what it is that appellees are charged with being about 
to do. 

The Chief Trial Examiner’s letter (Joint App. 25) states that 
it appears from an investigation made by the Commission that 
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appellant has “failed adequately to reveal the potential danger 
to health that may result from the improper or continued use” 
of its products “Dr. Miles’ Nervine”, “Dr. Miles’ Nervine Tab¬ 
lets”, and “Dr. Miles’ Anti-Pain Pills”. The letter concludes: 

“It must be understood that it is your right to have 
a formal complaint issue and tried in the manner pro¬ 
vided by the statute and practices of the Commission; 
and, if for any reason the disposition of this matter by 
voluntary cessation is not acceptable to you, your right 
of defense will be assured by the statutory procedure.” 

The explanatory statement sent with the stipulation likewise 
points out that the stipulation procedure is optional and that 
“when a respondent declines, fails or neglects to give prompt 
consideration to the disposition of a case by stipulation, the 
files and record will be referred for the statutory procedure 
which provides for the trial of the issue”. 

The stipulation recites (following closely the language of 
section 12 of the Federal Trade Commission Act) that appel¬ 
lant, in connection with the sale and distribution of its said 
products, has advertised said products in interstate commerce, 
and by other means for the purpose of inducing the purchase 
thereof in interstate commerce. There follows a list of some 
of the symptoms and conditions for which the products are 
recommended in certain advertisements, and the contents of 
appellant’s labels are set forth. The stipulation relates that 
use of the Nervine and Nervine Tablets in excess of the dosage 
recommended on the labels may be dangerous, causing mental 
derangement and/or skin eruptions; that the use of the Anti- 
Pain Pills in excess of the recommended dosage may be dan¬ 
gerous, causing collapse and/or dependence upon the drug; 
that neither appellant’s labeling nor its advertising contains 
warnings to that effect. Then follows the proposed agreement 
by appellant to cease and desist from disseminating any ad¬ 
vertisement pertaining to Nervine, Nervine Tablets and Anti- 
Pain Pills or any other preparation of substantially the same 
properties, which fails clearly to reveal the injurious conse¬ 
quences which may result from the use of these medicines in 
excess of the recommended dosage. 
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It is conceded that the letter and statement sent appellant 
with the stipulation indicate that it was the Commission’s 
intention to institute a statutory proceeding against appellant 
if it declined to accept the stipulation procedure; but the stip¬ 
ulation papers do not purport to show the form or contents 
of the impending complaint. The stipulation is not the com¬ 
plaint of the Commission, and of course does not contain all 
the material allegations which would enter into a complaint 
covering the same subject matter. For instance, the complaint 
might well allege, without being inconsistent with the stipula¬ 
tion, that it is customary and usual, within the meaning of 
section 15 of the Federal Trade Commission Act, for constant 
sufferers from nervousness, headache, etc., to take medicines 
advertised as relieving those conditions in larger and more 
frequent doses than prescribed; or that the representations in 
appellant’s advertisements (which are not set forth in the com¬ 
plaint or stipulation) have a tendency to cause persons who 
are subject to the symptoms and complaints described in such 
advertisements to take more frequent and larger doses than 
recommended on the labels. 

The stipulation, and therefore the complaint, shows only the 
subject matter of the Commission’s charge against appellant. 
That subject matter is false advertising; the charge is that 
appellant’s advertisements are false and misleading in that 
they fail to disclose, either expressly or by reference to label¬ 
ing, the serious injury to health which may result from the 
use of appellant’s medicines in larger or more frequent doses 
than prescribed. It must be assumed that the Commission’s 
complaint will sufficiently allege that the facts as to such po¬ 
tential danger to health are facts which are material in the 
light of the representations made in appellant’s advertise¬ 
ments and material with respect to the consequences which 
may result from the use of the medicines under conditions 
which are customary and usual. 

Appellant now concedes that, if upon any state of facts 
which might develop at the hearings upon such complaint the 
Commission would be justified in issuing an order against ap¬ 
pellant, the Commission is acting within its authority in in¬ 
stituting the proceeding and appellant is not entitled to the 
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relief asked. It is asking the court to decide, as a matter of 
law, that no matter what representations may be made in ap¬ 
pellant’s advertising as to the therapeutic value and effects of 
its preparations, no matter what the evidence may be as to 
the danger to health which may result from the use of these 
preparations even slightly in excess of the dosage recom¬ 
mended, no matter how customary and usual the tendency of 
persons afflicted with nervousness, headaches, etc., to take 
larger and more frequent doses of such preparations than those 
prescribed may be shown to be, the Commission is without 
jurisdiction to require warnings of the dangerous effects of ex¬ 
cess dosage to be included in the advertising of such prepara¬ 
tions. Appellant’s position seems to be that the proper 
place for warnings against excess dosage is in labeling, and 
that since jurisdiction to correct misbranding is vested in the 
Food and Drug Administration, the Commission has no power 
to act independently to prohibit advertising of labeled prod¬ 
ucts which does not contain such warnings. 

Appellant attempts to distinguish between “two different 
conceptions of ‘jurisdiction’ ” (Appellant’s brief, p. 15). It 
states, “One kind of jurisdiction may depend on facts, in which 
case the Commission must make the necessary examination. 
Another kind of jurisdiction may depend on statute, where no 
fact-finding is required and the courts are the only judges”. 
This distinction is erroneous. If the District Court has 
power to make a declaration as to the jurisdiction of the Com¬ 
mission over the subject matter of a proceeding instituted or 
about to be instituted by it, for the purpose of determining 
whether the proceeding should continue, then such power ex¬ 
ists irrespective of whether the jurisdictional question depends 
upon a determination of the facts or involves only the decision 
of a question of law. The Federal Declaratory Judgment Act 
does not make any distinction between the power of the court 
to decide questions of law and questions of fact where a declara¬ 
tion is authorized; on the other hand, the Act specifically pro¬ 
vides for the determination of issues of fact, either by the court 
or by submission to a jury. 

The complaint does not ask for injunctive relief, but the mo¬ 
tion to dismiss necessarily places in issue the power of the 
district court to restrain the commencement and conduct of the 
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impending proceeding by the Commission. The purpose of 
the action is to obtain relief from the commencement of the 
proceeding and the necessity of defending it. Appellant must 
contend that the court has power to give effect to the declara¬ 
tion sought by enjoining appellees from instituting such a 
proceeding, or it must admit that it is asking only for an ad¬ 
visory opinion which would settle no controversy arid which 
would not have “the force and effect of a final judgment or 
decree” as provided by the Declaratory Judgment Act. This 
is not to say that the Commission would not heed the declara¬ 
tion of the court unless enjoined; it is to inquire into what sort 
of relief the court is being asked to give in order to determine 
whether the court has power to grant it. 

The complaint does not even pray for a declaration that 
appellees lack authority to institute the proceeding indi¬ 
cated by the stipulation. Instead, the court is asked to declare 
that the Commission has no authority to “determine” certain 
questions, or to “force”, “compel” or “require” appellant to do 
certain things, which the Commisson could determine, or re¬ 
quire appellant to do, only by findings and order at the con¬ 
clusion of a proceeding. And at the outset of its brief appel¬ 
lant asserts that in its complaint it sought relief from “an at¬ 
tempt by appellees to dictate the composition of warning state¬ 
ments in the labeling * * and “an attempt by ap¬ 
pellees to compel appellant in advertising or labeling to in¬ 
clude warnings * * *.” 

If this is appellant’s present contention, then little need be 
said in support of the decision of the District Court. The 
complaint does not allege or disclose that any action by ap¬ 
pellees is impending which could have the effect of forcing, 
compelling or requiring appellant to do anything. No argu¬ 
ment or citation of authorities is necessary to demonstrate 
to this court that declaratory relief may not be granted to pro¬ 
tect against injury which is not presently threatened and which 
is attributed to action which may never occur. 

Appellant now concedes, however, that it is not threatened 
with the issuance or enforcement of a cease and desist order. 
It says, at page 18 of its brief: “This case is not concerned 
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with such an order. This case is concerned with the juris¬ 
diction of the Commission at the outset to entertain any pro¬ 
ceeding dealing with the subject matter of the complaint.” 
It is from the publicity and expense incident to the conduct of 
such proceeding that appellant seeks protection—protection 
against what it calls in its brief “a trespass upon its right to 
be left alone”. Its contention must be, and is, not only that the 
court should declare that the proceeding indicated by the stipu¬ 
lation cannot result in a valid final order, but that upon reach¬ 
ing that decision the court should stop the proceeding. 

True, appellant says that it is not seeking an injunction— 
that “it seeks but to employ declaratory judgment as a means 
whereby the judiciary, in the circumstances here present, may 
inform and direct an administrative agency in coursing its 
regulation in legal channels” (Appellant’s brief p. 12). Does 
appellant mean by this that the District Courts have power 
to issue advisory declarations for the guidance of administra¬ 
tive agencies, and so regulate the course of administrative 
proceedings, upon the theory that the agency will follow the 
advice of the court and an injunction will be unnecessary? If 
so, appellant is arguing that the Declaratory Judgment Act 
conferred a jurisdiction on the courts which they did not there¬ 
tofore have. 

A court may declare the illegality of threatened action which 
upon proper complaint it would have power to enjoin, even 
though the declaration asked, when standing alone, would, as 
here, decide only an abstract question of law. In such a case 
the power to determine whether the action complained of is 
lawful is but an incident of the power to enjoin. The declara¬ 
tion is issued to protect a right which the court has power to 
protect apart from the Declaratory Judgment Act, and can be 
supported, when necessary, by injunctive relief as provided 
by Section (2) of said Act. But if the power to enjoin is lack¬ 
ing—i. e., if the action alleged to be threatened will not invade 
a right which the courts have recognized as entitled to pro¬ 
tection—then the question of the legality of that action is moot, 
and the court may not decide it. 
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SUMMARY OF ARGUMENT 

Appellant seeks judicial relief, through the remedy of de¬ 
claratory judgment, from the institution of a proceeding 
against it by appellees charging it with the dissemination of 
false advertising in violation of sections 5 and 12 of the Fed¬ 
eral Trade Commission Act. The right asserted is the right 
to be free from the publicity and expense incident to the 
institution or conduct of an administrative proceeding dealing 
with subject matter over which the administrative body lacks 
jurisdiction. 

The sole evidence of alleged impending action is a proposed 
stipulation and accompanying papers which were offered to 
appellant by appellees as a part of the Commission’s usual 
procedure in providing an opportunity to dispose of certain 
types of cases without the issuance of a formal complaint. It 
is not denied that these stipulation papers indicate that, ap¬ 
pellant having refused to sign the stipulation, the Commission 
intends to issue a complaint against it charging that its adver¬ 
tisements of its medicinal preparations named in the stipula¬ 
tion are false and misleading in that they fail to reveal the 
serious danger to health that may result from the use of said 
preparations in excess of the dosage recommended on the 
labels. 

The complaint alleges that appellees have no jurisdiction 
over labeling and that the stipulation indicates an intention 
on their part to assume such jurisdiction. There is no allega¬ 
tion that the Commission intends to issue a complaint charging 
appellant with misbranding or that its labels constitute false 
advertisements. The stipulation is consistent with the issu¬ 
ance of a complaint charging that appellant’s advertisements 
are false within the definition of false advertisement contained 
in section 15 of the Federal Trade Commission Act. 

While the stipulation does not indicate that appellees are 
asserting jurisdiction over labeling, even if it did, a mere asser¬ 
tion of authority or indication of intention on the part of 
appellees to regulate labeling would not create a controversy, 
but would present at most a difference of opinion on an abstract 
question of law. 
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It is further alleged that as a matter of law appellant’s ad¬ 
vertisements, in failing to include the warnings set forth in 
the stipulation, are not false within the definition of section 15 
of the Federal Trade Commission Act. The court is asked to 
declare that appellees have no authority to require appellant 
to include such warnings in its advertisements or to compel it 
to vary the language used in its labels. 

It is well settled that the federal courts have no power to 
restrain the institution or conduct of an administrative pro¬ 
ceeding upon a challenge to the jurisdiction of the administra¬ 
tive body over the subject matter, either upon a suit to enjoin 
or a petition for review. The administrative remedy must be 
exhausted before recourse can be had to the courts. Since the 
District Court has no power, independently of the Declaratory 
Judgment Act, to give the relief here asked, it had no power to 
give such relief by declaration. The Declaratory Judgment 
Act did not add to the pre-existing jurisdiction of the federal 
courts. 

We are here concerned with the action of the Commission 
in instituting a proceeding under section 5 of the Federal Trade 
Commission Act, not with the validity of an anticipated final 
order. The authority of the Commission to institute such a 
proceeding does not depend upon whether, in the opinion of a 
court, either as a matter of fact or of law, the Commission has 
ultimate authority to prohibit the acts or practices charged by 
it to be unlawful. The Federal Trade Commission Act directs 
the Commission to issue a complaint charging the use of un¬ 
fair or deceptive acts or practices in commerce whenever it has 
reason to believe that the Act is being violated in that respect 
if it appears to it that such a proceeding would be to the inter¬ 
est of the public. The stipulation shows upon its face that the 
institution of the proceeding by the Commission is within the 
discretion so conferred. ; 

The allegation of the complaint that the “threatened action” 
of appellees is “arbitrary” is based upon, and amounts to no 
more than, the allegations that the Commission is exceeding 
its jurisdiction in instituting the impending proceeding because 
it lacks jurisdiction over the subject matter thereof. Where 
discretion is vested in an administrative agency to act accord- 
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ing to its judgment upon the facts before it, the courts cannot 
restrain it from acting on the ground that it has made’an error 
of law in determining the extent of its jurisdiction. . 

The theory of the complaint, and of appellant’s brief, is that 
the District Court has jurisdiction to grant relief from in¬ 
convenience and expense incident to the commencement and 
conduct of the impending proceeding by declaring that the 
Commission lacks authority over the subject matter thereof. 
Since such a declaration would not be decisive of the Com¬ 
mission’s authority to institute and conduct the proceeding, 
and would not afford the relief sought, the District Court was 
without power to grant it. ' 

ABGTJMENT 

I 

The Complaint Presents no Controversy as to the Jurisdiction 
of the Commission over Labeling 

Appellant has devoted a large portion of the complaint, and 
of its brief, to the contention that appellees are asserting ju¬ 
risdiction to regulate the contents of appellant’s labels, and that 
they are about to institute a proceeding against appellant for 
the purpose of exercising such jurisdiction. Appellant in¬ 
sists that jurisdiction over labeling is vested exclusively in the 
Food and Drug Administration of the Federal Security Agency. 

The complaint does not allege that the Commission is about 
to issue a complaint against appellant charging it with mis¬ 
branding, or charging that its labels constitute false adver¬ 
tising. It is alleged only that, as shown by the stipulation 
papers, appellees threaten to institute a proceeding. All of ap¬ 
pellant’s conclusions as to the jurisdiction asserted by appellees 
are based upon these papers which are annexed to the com¬ 
plaint as Exhibit B. The exhibit is controlling, therefore, as 
to the subject matter of the impending proceeding. Simmons 
v. Peavy-Welsh Lumber Co., 113 F. 2d 812; cert. den. 311 U. S. 
685. 

The stipulation clearly distinguishes between advertisements 
and labels. It refers to the dissemination of advertisements, 
and the cease and desist clauses are directed to the contents of 
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advertisements. There is no indication that the Commission 
will issue a complaint charging that the language of appellant's 
labels amounts to false advertising as defined by the Federal 
Trade Commission Act. 

The stipulation does set forth the contents of appellant's 
labels, and states that neither the containers of its products 
nor the advertisements thereof include warnings of the danger 
to health that may result from the repeated or excessive use of 
said products. It is obviously proper, and may be necessary, 
for the Commission to look at the labeling of advertised prod¬ 
ucts to determine whether advertisements which refer to the 
labels are false and misleading. The contents of the labels 
may be a material fact to be considered by the Commission in 
determining the legality of the advertisements. The stipula¬ 
tion charges no more than that appellant’s advertisements 
of its named products, are false within the meaning of the Fed¬ 
eral .Trade Commission Act in that they do not give, either 
expressly or by reference to labels, adequate warnings pertain¬ 
ing to the use of said products. 

If, as contended by appellant, appellees have no jurisdiction 
over labeling, the court will not read the stipulation as indicat¬ 
ing the issuance of a complaint charging false labeling provided 
that it is even equally consistent with a complaint charging 
only that appellant’s advertisements are false. It will not be 
assumed that the Commission will exceed its jurisdiction where 
the only facts alleged to show impending action by it are con¬ 
sistent with an exercise of statutory authority and discretion. 

Appellant points to the cease and desist clauses of the stipula¬ 
tion which, after prohibiting advertisements which fail to re¬ 
veal the dangers of excess dosage, permit the alternative of in¬ 
cluding such warnings in labeling where the advertisements 
contain the statement, “Caution: Use only as directed”. Ap¬ 
pellant states that as a practical matter such a provision offers 
no real alternative, that its effect would be to compel appellant 
to include the warnings in its labels, and that the Commission 
must have so anticipated. This amounts to no more than to 
say that if appellant would have to choose where to put such 
warnings it would naturally prefer to put them in its labels. 
Actually, appellant, not having signed the stipulation, may 
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never have such a choice. The cease and desist clauses of the 
stipulation are no part of any complaint which the Commission 
may issue. Such a clause could only be included in a final 
order to cease and desist. The proceeding may never result 
in such an order. If a cease and desist order is issued it may 
be directed only to the contents of appellant’s advertisements 
and may not offer the alternative given by the stipulation. 
And, if the Commission should issue a final order containing 
such a provision or any provision which appellant construes 
as an unauthorized exercise of jurisdiction over labeling, ap¬ 
pellant will be able to obtain a prompt review of such order 
by a Circuit Court of Appeals as provided by section 5 (c) of the 
Federal Trade Commission Act. 

Appellant alleges in Paragraphs 21 and 22 of the complaint 
that by the terms of the stipulation “the defendants contend 
that they have the authority to demand that the labeling of 
said products contain a warning * * * and that they have 
the authority to enforce said demand by prohibiting the plain¬ 
tiff from disseminating any advertisements of said product 
unless such advertisements” contain such a warning. In Para¬ 
graph 23 it is alleged that the offer of stipulation procedure 
“plainly indicates an intention on the part of defendants to 
assume jurisdiction directly or indirectly over the labeling em¬ 
ployed by plaintiff”, and “plainly indicates an intention on 
their part to require in plaintiff’s advertising cautionary state¬ 
ments, * # * and to make such requirements as a means of 
compelling the inclusion of said statements in plaintiff’s label¬ 
ing”. These are not allegations of evidentiary fact, but are 
stated as conclusions which appellant seeks to draw from the 
stipulation papers. They are not admitted by the motion to 
dismiss. Unless supported by the stipulation they are of no 
effect, and the stipulation does not support them. “Where 
there is a conflict between allegations in a pleading and ex¬ 
hibits thereto, it is well settled that the exhibits control.” 
Simmons v. Peavy-Welsh Lumber Co., supra. 

However, even if these allegations are taken at their face 
value, they present no justiciable controversy as to the Com¬ 
mission’s jurisdiction over labeling. A mere assertion of au¬ 
thority over labeling, or exhibition of intention to regulate 
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labeling, by appellees, denied by appellant, amounts to no 
more than a difference of opinion on an abstract question of 
law. 

The following quotation from the opinion of the Supreme 
Court in Ashwander v. Tennessee Valley Authority, 297 U. S. 
288, 324, is directly in point: 

“The pronouncements, policies and program of the 
Tennesse Valley Authority and its directors, their 
motives and desires, did not give rise to a justiciable 
controversy save as they had fruition in action of a 
definite and concrete character constituting an actual 
or threatened interference with the rights of the per¬ 
sons complaining. The judicial power does not extend 
to the determination of abstract questions. * * * 
Claims based merely upon ‘assumed potential in¬ 
vasions’ of rights are not enough to warrant judicial in¬ 
tervention. Arizona v. California, 283 U. S. 423, 462.” 

In United States v. West Virginia, 295 U. S. 463, the com¬ 
plaint alleged that the State of West Virginia challenged and 
denied the claim of the United States that the New River was 
a navigable stream, that the State asserted a right superior 
to that of the United States to license the use of the river for 
the production and sale of hydro-electric power, and denied the 
right of the Federal Power Commission to require a license for 
the construction and operation of a dam. The court said (p. 
473): 

“But there is presented here, as respects the State, no 
case of an actual or threatened interference with the 
authority of the United States. At most, the bill states 
a difference of opinion between the officials of the two 
governments, * * *. There is no support for the 
contention that the judicial power extends to the ad¬ 
judication of'such differences of opinion. Only when 
they become the subject of controversy in the constitu¬ 
tional sense are they susceptible of judicial determina¬ 
tion. See Nashville, C. & St. L. Ry. Co. v. Wallace, 288 
U. S. 249, 259. Until the right asserted is threatened 
with invasion by acts of the State, which serve both to 
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define the controversy and to establish its existence in 
the judicial sense, there is no question presented which 
is justiciable by a federal court.” 

It is clear that this complaint presents no justiciable ques¬ 
tion as to the jurisdiction of appellees over labeling, even to 
the extent of showing that the Commission intends to issue a 
complaint charging that the contents of appellant’s labels are 
false. Evidently, appellant is apprehensive that the Commis¬ 
sion may, at the conclusion of a proceeding upon a complaint 
charging false advertising, issue an order against it similar in 
form and content to the cease and desist clauses of the stipula¬ 
tion. Such apprehension is no ground for relieving appellant 
of the necessity of defending the false advertising proceeding, 
even assuming, for the purpose of argument, that if the subject 
matter of the impending proceeding were misbranding appel¬ 
lant would be entitled to such relief. 

II 

The Complaint Presents No Controversy as to the Jurisdiction 
of the Commission Over the Subject Matter of the Proceed¬ 
ing Alleged to Be Impending 

Appellant contends that advertisements of medicinal prep¬ 
arations which fail to reveal serious danger to health that 
may result from excess dosage or continuous use, do not, as a 
matter of law, constitute false advertising prohibited by the 
Federal Trade Commission Act; that a proceeding to determine 
whether such advertisements are false within the meaning of 
said Act would be futile and could not result in a valid final 
order; and that the court should by declaration, and by further 
relief if necessary, relieve it of the publicity and expense inci¬ 
dent to such a proceeding. The question for determination is 
whether such allegations present a controversy within the 
meaning of the Declaratory Judgment Act. 

It is well settled that the Declaratory Judgment Act did not 
enlarge the pre-existing jurisdiction of the Federal Courts. 
Said Act created no new right. It provided only an alternative 
remedy which may be availed of in a proper case presenting a 
controversy which the court would have jurisdiction to decide 
if affirmative relief were being sought. 


"The declaratory judgment Act, however, does not 
increase the jurisdiction of the federal courts, in the 
sense that, if a court has not had power over certain 
subject matter or over certain persons, the declaratory 
judgment Statute does not give it.” ( Doehler Metal 
Furniture Co. v. Warren, 76 App. D. C. 60, 129 F. 2d 
43, 45.) 

"The Federal Declaratory Judgment Act is not one 
which adds to the jurisdiction of the court, but is a 
procedural statute which provides an additional remedy 
for use in those cases and controversies of which the 
federal courts already have jurisdiction.” ( Aetna 
Casualty & Surety Co. v. Quarles, 92 F. 2d 321, 323.) 

"We think it is clear from any reasonable construction 
of the acts that the Declaratory Judgment Act has not 
given the courts jurisdiction over any controversy that 
would not be within their jurisdiction if affirmative relief 
were being sought.” ( Putnam v. I ekes, 78 F. 2d 223,226; 
cert. den. 296 U. S. 612.) 

The Advisory Committee to the Supreme Court on the Fed¬ 
eral Rules of Civil Procedure states in its notes to Rule 57 
that “declaratory relief is.alternative or cumulative and not 
exclusive or extraordinary.” That is to say that such relief 
may not be granted in a case presenting an alleged controversy 
which the court would not have jurisdiction to decide if pre¬ 
sented in another form. The Committee further states that 
"a declaration may not be rendered if a special statutory pro¬ 
ceeding has been provided for the adjudication of some special 
type of case * # # .” 

. Since the question here is whether the District Court has 
power, by declaration, to grant relief from the inconvenience 
and expense of defending an administrative proceeding upon 
a challenge to the jurisdiction of the administrative body over 
the subject matter, it becomes pertinent to inquire whether 
the court would have power to grant the same relief if asked 
in another form of action. Such relief has frequently been 
sought and has uniformly been denied. 

560096—*3 - 3 
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The jurisdictional question here raised could have been pre¬ 
sented to the District Court, other than by suit for declaratory 
judgment, in one of only two ways: (1) by a suit to enjoin the 
conduct of the impending proceeding, or (2) by petition for 
review of the decision of the Commission to institute the pro¬ 
ceeding or for review of an order of the Commission denying a 
motion to dismiss. It follows that if the court would not have 
power to grant the relief here sought either in a suit for in¬ 
junction or upon a petition for review, it cannot afford that 
relief by declaration. 

(a) Injunction. 

“Attempts to enjoin administrative hearings because of a 
supposed or threatened injury, and thus obtain judicial relief 
before the prescribed administrative remedy has been ex¬ 
hausted, have been held to be at war with the long-settled rule 
of judicial administration.” Federal Power Commission v. 
Metropolitan Edison Co., 304 U. S. 375, 385. Such attempts 
have frequently been made in suits where the allegation has 
been that the administrative agency did not have jurisdiction 
over the subject matter of the proceeding or that the enabling 
statute was unconstitutional. 

Perhaps the leading case on this subject is Myers v. Bethle¬ 
hem Shipbuilding Corp., 303 U. S. 41. The National Labor 
Relations Board filed a complaint against the corporation 
charging it with unfair labor practices affecting commerce, and 
served a notice of hearings thereon. On the day set for hear¬ 
ings the corporation filed a bill in the District Court to enjoin 
the Board from holding such hearings. The bill alleged that 
the provisions of the National Labor Relations Act were not 
applicable to the corporation’s business because its operations 
were not carried on in and did not affect interstate commerce, 
that hearings would be futile, and that the holding of them 
would result in irreparable damage to the corporation. 

In reversing a decree for preliminary injunction with direc¬ 
tion to dismiss the bill, the Supreme Court said (p. 50): 

“The Corporation contends that, since it denies that 
interstate or foreign commerce is involved and claims 
that a hearing would subject it to irreparable damage, 
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rights guaranteed by the Federal Constitution will be 
denied unless it be held that the District Court has juris¬ 
diction to enjoin the holding of a hearing by the Board. 
So to hold would, as the Government insists, in effect 
substitute the District Court for the Board as the tri¬ 
bunal to hear and determine what Congress declared the 
Board exclusively should hear and determine in the 
first instance. The contention is at war with the long 
settled rule of judicial administration that no one is 
entitled to judicial relief for a supposed or threatened 
injury until the prescribed administrative remedy has 
been exhausted. That rule has been repeatedly acted 
on in cases where, as here, the contention is made that 
the administrative body lacked power over the subject 
matter.” 

In regard to the plaintiff’s contention that hearings should be 
enjoined because the conduct of the proceeding itself would 
subject it to irreparable damage, the Court said (p. 51): 

“Obviously, the rule requiring exhaustion of the ad¬ 
ministrative remedy can not be circumvented by as¬ 
serting that the charge on which the complaint rests 
is groundless and that the mere holding of the prescribed 
administrative hearing would result in irreparable dam¬ 
age. Lawsuits also often prove to have been ground¬ 
less; but no way has been discovered of relieving a 
defendant from the necessity of a trial to establish the 
fact.” 

Publicity, expense or inconvenience resulting from the is¬ 
suance of a complaint by or the conduct of a proceeding before 
an administrative agency does not justify a court in interfer¬ 
ing with an administrative proceeding in its preliminary stages 
where an opportunity for ultimate judicial review is provided 
by statute. The rule requiring the exhaustion of the admin¬ 
istrative remedy applies. As observed by the Supreme Court 
in Petroleum Exploration, Inc., v. Public Service Commission, 
304 U. S. 209, 221, “The expense and annoyance of litigation is 
‘part of the social burden of living under government’ ”. 


To the same effect as the Myers case, see 

Newport News Shipbuilding and Drydock Co. v. 
Shauffler, 303 U. S. 54; 

Dalton Machine Co. v. State Corporation Commis¬ 
sion, 236 U. S. 699; 

Heller Bros. Co. v. Lind, 86 F. 2d, 862; cert. den. 300 
U. S. 672; 

Beman v. Independent Workers, 88 F. 2d 59; cert, 
den. 301 U. S. 707; 

Securities & Exchange Commission v. Andrews, 88 F. 
2d 441; 

Cottman Co. v. Daily, 94 F. 2d 85; 

DuPont & Co. v. Boland, 85 F. 2d 12; 

Neustein v. Mitchell, 42 F. Supp. 839; 

Arrow Distilleries v. Alexander (Dist. Ct., D. C.), 24 
F. Supp. 880; 

Associated Press v. Herrick, 13 F. Supp. 897, 900; 

Buchsbaum & Co. v. Beman, 14 F. Supp. 444; 

Jamestown Veneer Corp. v. Boland, 15 F. Supp. 28. 

It was held in a number of the cases cited above that where 
the powers delegated to an administrative agency are based 
upon the Commerce Clause, allegations by a plaintiff against 
whom a complaint has been filed by the agency that his busi¬ 
ness is not conducted in and does not affect interstate com¬ 
merce and therefore is not subject to the jurisdiction of the 
agency, and that the proceeding against him is unauthorized 
and would cause irreparable injury, will not justify interference 
by the courts. Here it is alleged that appellees have no juris¬ 
diction to prohibit the dissemination of appellant’s advertise¬ 
ments because they are not false within the meaning of the Fed¬ 
eral Trade Commission Act, and that injury will result to 
appellant from the issuance of a compliant. These allega¬ 
tions were no more effective in conferring jurisdiction upon the 
District Court than if appellant had alleged that its products 
were not sold, nor its advertisements disseminated, in interstate 
commerce, and that appellees have no authority to proceed 
against it for that reason. 
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Appellant attempts to distinguish these cases upon the 
ground that questions of fact must be decided in determining 
whether a business or practice is in or affects commerce. It 
concedes that “the Commission has, under the statute, the 
right to hear and determine that issue in the first instance. 
This is the essence of the Commission’s jurisdiction” (Appel¬ 
lant’s brief, p. 15). This is not a true distinction. Where 
a court has power to grant declaratory judgment it may deter¬ 
mine questions of fact as well as questions of law. Further¬ 
more, in some of the cases where interstate commerce was 
questioned, it may be assumed that facts as to the nature and 
conduct of the plaintiff’s business were pleaded in the com¬ 
plaint/in which case such allegations of evidentiary fact were 
admitted upon motion to dismiss. If that is so, then the ques¬ 
tion presented was one of law as to whether upon the facts 
admitted the acts or practices in question were acts or practices 
in or affecting commerce which the agency was authorized to 
regulate or prohibit. So here, appellant’s contention is that 
upon the facts set forth in the complaint (which may not be 
all of the facts which will be charged in a complaint by the 
Commission or adduced at hearings) its advertisements do not, 
as a matter of law, fall within the scope of the prohibitions of 
the Federal Trade Commission Act. 

Appellant makes a further attempt to distinguish the cases 
above cited by conceding that the statutory provisions for ju¬ 
dicial review of final orders of administrative agencies provide 
an alternative remedy which the courts have held to be ade¬ 
quate, and that injunctions have been denied for that reason. 
We do not accept this concession. The opportunity for ulti¬ 
mate review in the Circuit Court of Appeals was not any more 
adequate in cases like the Myers case than it is here to provide 
relief from injury and expense resulting from the conduct of a 
proceeding. Injunctions were not denied upon that ground. 
A reading of the opinions will show that the ratio decidendi of 
these decisions is, as stated by the Supreme Court in the 
Myers case, “that no one is entitled to judicial relief from a 
supposed or threatened injury until the prescribed administra- - 
tive remedy has been exhausted,” and that this rule “cannot be 
circumvented by asserting that the charge on which the com- 
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plaint rests is groundless and that the mere holding of the 
prescribed administrative hearing would result in irreparable 
damage.” 

In Hurst & Son v. Federal Trade Commission, (Dist. Ct. 
Eastern Dist. Va.) 268 Fed. 874, where the averment was that 
Sections 5, 6, 9 and 10 of the Federal Trade Commission Act 
are unconstitutional, the court said upon denying a motion 
for preliminary injunction (p. 878): 

“The jurisdiction of the Circuit Court of Appeals to 
enforce, set aside, or modify orders of the commission 
is exclusive. In all of the proceedings, whether before 
the commission or the court, the amplest provision is 
made for notice to and full hearing of all parties in¬ 
terested, and for this court, for any of the reasons urged, 
to anticipate by injunction the action of the Commis¬ 
sion and the judgment of the court charged under the 
law' with review’ thereof would be clearly an usurpa¬ 
tion of authority.” 

In Nashville, Chattanooga & St. Louis Railway Co. v. Wal¬ 
lace (288 U. S. 249), relied upon by appellant, the Court ex¬ 
pressly pointed out that a controversy was presented over 
which it w’ould have had jurisdiction if injunctive relief had 
been sought. The court said (pp. 261-2): 

“That the issues thus raised and judicially determined 
w’ould constitute a case or controversy if raised and 
decided in a suit brought by the taxpayer to enjoin col¬ 
lection of the tax cannot be questioned. * * * 
Thus the narrow' question presented for determination 
is whether the controversy before us, which would be 
.justiciable in this Court if presented in a suit for in¬ 
junction, is any the less so because through a modified 
procedure appellant has been permitted to present it 
in the state courts, without praying for an injunction 
or alleging that irreparable injury will result from the 
collection of the tax.” [Italics ours.] 

In Gully v. Interstate Natural Gas Co. (82 F. 2d 145), also 
relied upon by appellant, the complainant alleged that the 
state tax commission “had definitely determined to make the 
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assessment final, to fix a lien upon plaintiff’s property for the 
same, including penalties, damages, and costs, and to proceed 
by distress and other direct methods to sell plaintiff’s prop¬ 
erty to collect the same.” The threat was against plaintiff’s 
property rights which the court had power to protect, and did 
protect, by injunction. While the Commission had not yet 
issued a final assessment order the court treated the admin¬ 
istrative remedy as having already been exhausted, pointing 
out that “the District Judge found, in fact it was not disputed, 
that the tax commission, upon advice of counsel, had definitely 
decided to make and, except for the restraining order, would 
have made its assessment final. Under these circumstances, 
the administrative process of the tax commission was as com¬ 
pletely over as though the final entry had been formally made.” 
Furthermore, in holding that it was not necessary for the plain¬ 
tiff to pursue a statutory appeal to the Circuit Court before 
having recourse to the federal courts, the Circuit Court of 
Appeals was not confronted with a federal statute providing a 
special and exclusive method of federal judicial review of the 
administrative proceeding. 

Perkins v. Elg (307 U. S. 325), cited by appellant, is a case 
where a declaration of the “rights and other legal relations” 
of the “party petitioning for such declaration” was particu¬ 
larly appropriate. There the plaintiff was not threatened 
merely with a proceeding to determine whether she was a citi¬ 
zen. The Labor Department had already determined and noti¬ 
fied her that she was not a citizen and she was threatened with 
arrest and deportation. (See 99 F. 2d 408,414.) The question 
of her citizenship was one that the court would have had power 
to decide in a suit to enjoin deportation, or perhaps in habeas 
corpus proceedings if she had been taken into custody. 

In Black v. Little (8 F. Supp. 867), decided shortly after 
the enactment of the Declaratory Judgment Act, the action 
alleged to be threatened was the enforcement of provisions of 
the Agricultural Adjustment Act requiring the furnishing of 
documentary evidence and reports, not the conduct of an 
administrative proceeding to determine whether plaintiffs were 
subject to the provisions of the Act. The Market Administra¬ 
tor had already determined that question. Enforcement pro- 



ceedings by.the defendant District Attorney would have been 
brought in a District Court, were not administrative, and 
would have presented a controversy the merits of which the 
District Court had power to decide. As in Gully v. Interstate 
Natural Gas Co., supra, the question was not whether the right 
asserted to be threatened was one which the court had power 
to protect, but only whether the threat of invasion was suffi¬ 
cient to give rise to a controversy. However, the decision of 
the District Court, in Black v. Little, that the jurisdictional 
dispute alone was sufficient to create a controversy, is at vari¬ 
ance with the later decisions of the Supreme Court. 

Appellant cites Associated Industries v. I ekes (134 F. 2d 
694) recently decided by the Circuit Court of Appeals for the 
Second Circuit. The following portion of the opinion (p. 700) 
so aptly defines the issue and states the test to be applied in 
the present case, that we quote at length: 

“The doctrine of so-called ‘standing to sue’ as worked 
out in district court injunction or declaratory judgment 
suits against government officers * * * may be 
summarized as follows: In a suit in a federal court by a 
citizen against a government officer, complaining of al¬ 
leged past or threatened future unlawful conduct by the 
defendant, there is no justiciable ‘controversy’ without 
which, under Article III, § 2 of the Constitution, the 
court has no jurisdiction, unless the citizen shows that 
such conduct or threatened conduct invades or will in¬ 
vade a private substantive legally protected interest of 
the plaintiff citizen; such invaded interest must be 
either of a ‘recognized’ character, at ‘common law’ or a 
substantive private legally protected interest created by 
statute. In other words, unless the citizen first shows 
that, if the defendant were a private citizen having no 
official status, the particular defendant’s conduct or 
threatened conduct would give rise to a cause of action 
against him by that particular citizen, the court can¬ 
not consider whether the defendant officer’s conduct is 
or is not authorized by statute; for the statute comes 
into the case, if at all, only by way of a defense or of 
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justification for acts of the defendant which would be 
unlawful as against the plaintiff unless the defendant 
had official authority, conferred upon him by the stat¬ 
ute, to do those acts. Unless, then, the citizen first 
shows that some substantive private legally protected 
interest possessed by him has been invaded or is threat¬ 
ened with invasion by the defendant officer thus re¬ 
garded as a private person, the suit must fail for want 
of a justiciable controversy, it being then merely a re¬ 
quest for a forbidden advisory opinion. That the plain¬ 
tiff shows financial loss on his part resulting from 
unlawful official conduct is not alone sufficient, for such 
a loss, absent any such invasion of the plaintiff’s private 
substantive legally protected interest, is damnum 
absque injuria.” 

The narrow question here presented is whether the right 
asserted by appellant—the right to be free from the institu¬ 
tion of a proceeding by appellees to determine the validity of 
practices which they have no authority to prohibit—is a “pri¬ 
vate substantive legally protected interest of a recognized char¬ 
acter”. The Supreme Court has repeatedly held that it is not. 

The above quotation from Associated Industries v. Ickes 
serves to point out the distinction between the present case 
and the case of Utah Fuel Co. v. National Bituminous Coal 
Commission , 306 U. S. 56. In that case the Supreme Court 
held that the right to be protected against injury which would 
result from the unauthorized disclosure of confidential reports 
was a right which the courts had power to protect against in¬ 
vasion. Only when that question was decided did the statu¬ 
tory authority of the Coal Commission to make the disclosure 
become material. That case is clearly distinguishable from 
a case where the right asserted is the right to be free from the 
publicity and expense incident to the institution or conduct 
of an administrative proceeding dealing with subject matter 
over which the administrative body lacks jurisdiction. If the 
disclosure threatened in the Utah Fuel Company case had been 
threatened by a private person the plaintiffs would have been 
entitled to protection. That is not true of the institution of a 
lawsuit, or of the retention of jurisdiction over a lawsuit, erro- 


24 


neously, by a court. Both here and in the Utah case the im¬ 
pending action was administrative, and the injury alleged to 
be threatened is similar, but the right here asserted is not one 
which the courts have recognized as being entitled to judicial 
protection. 

Appellant complains that “the decision below illustrates an 
unfortunate tendency to limit the scope of declaratory relief 
to cases where an injunction might also be granted”. In cases 
like the present this is not an unfortunate tendency, but a 
necessity. The controversy justifying a declaration “must be 
a real and substantial controversy admitting of specific relief 
through a decree of a conclusive character”. Aetna Life In¬ 
surance Co. v. Haworth, 300 U. S. 227, 241. The court being 
without power to restrain the issuance of the impending com¬ 
plaint by appellees, it is likewise without power to interfere 
by declaration. Such a declaration which could not be sup¬ 
ported by further injunctive relief, if necessary, would be in¬ 
conclusive. Clearly, the court may not by issuing a decla¬ 
ration create in itself the power to enjoin which it does not 
have in the first instance. 

As stated by the Fifth Circuit Court of Appeals in Bradley 
Lumber Co. v. National Labor Relations Board , 84 F. 2d 97, 
100, “the new power to make a declaratory decree does not 
authorize a court of equity by declaration to stop or interfere 
with administrative proceedings at a point where it would not, 
under settled principles, have interfered with or stopped them 
under its power to enjoin. The declaratory decree is a useful 
form of remedy, but the statutory provision for it (Declar¬ 
atory Judgment Act, 28 U. S. C. A. 400) does not enlarge the 
scope of equity jurisdiction to permit its application to con¬ 
troversies which have not yet reached the judicial stage”. 

b. Review. 

Appellant is really seeking judicial review of the decision of 
the Commission to institute a proceeding against it. It relies 
upon the stipulation papers annexed to the complaint as evi¬ 
dence of that decision. Better evidence would be an order of 
the Commission directing the issuance of a complaint or the 
holding of hearings, a procedure employed by some agencies. 
Appellant would be in a still better position if it were petition- 
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ing for review of an order of the Commission denying a motion 
to dismiss the complaint after issuance. Then appellant would 
be able to say that the Commission had had an opportunity 
to pass upon its own jurisdiction and had acted erroneously. 

Certainly appellant's position here is no stronger than it 
would be if it were seeking review of an order directing a com¬ 
plaint or denying a motion to dismiss. Yet it is well settled 
that such an order of an administrative agency may not be 
reviewed by the federal courts, and that the method of judicial 
review provided by the agency’s governing statute is exclusive. 
United. States v. Illinois Central RR 244 U. S. 82; Federal Power 
Commisison v. Metropolitan Edison Co. 304 U. S. 375; Securi¬ 
ties & Exchange Commission v. Andrews, 88 F. 2d 441. 

An order providing for the issuance of a complaint or the 
holding of hearings is preliminary and procedural only. It 
does not direct the respondent to do or to refrain from doing 
anything. It subjects the respondent to no liability. If the 
respondent chooses to disregard the order and does not answer 
the complaint or appear at the hearings before the Commission, 
it is subject to no penalty and does not waive its right to obtain 
judicial review of any final order which may be entered against 
it. Upon such review it may challenge the jurisdiction of the 
Commission and the sufficiency of the proceedings upon whidi 
any such order is based. 

The decision of the Commission here sought to be reviewed, 
if embodied in an order, would fall within that class of negative 
orders where “the order sought to be reviewed does not of itself 
adversely affect complainant but only affects his rights ad¬ 
versely on the contingency of future administrative action.” 
Rochester Telephone Corp. v. United States, 307 U. S. 125,130. 

The Supreme Court there said regarding this class of orders: 

“In view of traditional conceptions of federal judicial 
power, resort to the courts in these situations is either 
premature or wholly beyond their province. Thus, 
orders of the Interstate Commerce Commission setting 
a case for hearing despite a challenge to its jurisdiction, 

* * * are not reviewable. * * * 
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“Plainly the denial of judicial review in these cases 
does not derive from a regard for the special functions 
of administrative agencies. Judicial abstention here is 
merely an application of the traditional criteria for bring¬ 
ing judicial action into play. Partly these have been 
written into Article III of the Constitution by what is 
implied from the grant of ‘judicial power* to determine 
‘Cases’ and ‘Controversies’, Art. Ill, Sec. 2, U. S. Con¬ 
stitution. Partly they are an aspect of the procedural 
philosophy pertaining to the federal courts whereby, 
ever since the first Judiciary Act, Congress has been 
loath to authorize review of interim steps in a proceed¬ 
ing.” 

i The Eighth Circuit Court of Appeals has held, in Chamber 
of Commerce v. Federal Trade Commission, 280 Fed. 45, that 
, neither the District Court nor the Circuit Court of Appeals has 
power to review or interfere with a Federal Trade Commission 
proceeding in its preliminary stages even though the jurisdic¬ 
tion of the Commission is challenged. 

In that case the Commission had issued a complaint against 
the Chamber of Commerce and others charging them with 
violation of Section 5 of the Federal Trade Commission Act. 
The respondents moved the Commission to dismiss the com¬ 
plaint upon the grounds, among others, that the Commission 
was without jurisdiction both of the parties and of the subject 
matter, and was biased and prejudiced against respondents. 
The Commission denied the motion. The Chamber of Com¬ 
merce then petitioned the Circuit Court of Appeals for cer¬ 
tiorari requiring the Commission to certify to that Court, for 
review and determination, the proceedings upon the motion to 
dismiss. The Court said (pp. 47-49): 

“What is really sought by petitioners is that this 
court should halt inquiry at the threshhold, exercising, 
in effect, the powers of a court of original jurisdiction, 
in which a cause is pending, to rule in limine upon the 
propriety of the action and whether it should proceed 
further. * * * 

“It is our judgment that neither the District Court 
nor this court has power under the act to interfere with 
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• 

the investigation and inquiry of the Commission, in¬ 
volving the taking of testimony and the finding of facts 
essential to the making of such an order as shall ulti¬ 
mately be passed upon by the Circuit Court of Ap¬ 
peals for enforcement, affirmance, modification, or set¬ 
ting aside. * * * To halt this investigation before 
testimony is taken would be an invasion of the powers 
of the legislative and executive branches of the Govern¬ 
ment. 

“The real gist of the complaint here is that it is 
claimed, and with plausibility, that the chief petitioner 
is not subject to the jurisdiction of the Federal Trade 
Commission; that the commission is proceeding er¬ 
roneously and in excess of its powers; that the taking 
of the testimony before a final order can be made will 
be very expensive; and that a grievous burden is being 
inflicted upon petitioners, for which an ultimate setting 
aside of any order that may be made will not adequately 
compensate them. This is true in some degree of any 
order of the commission which may finally be set aside. 
The law does not contemplate that commissions of this 
nature will act arbitrarily nor without probable cause. 
It is, of course, conceivable that they may do so; but 
such a possibility can not justify this court in exceed¬ 
ing its statutory powers and authority. To do so 
would be to deny to the administrative and legislative 
branches of the Government the powers and authority 
which have been conferred upon them, and which have 
been uniformly upheld by the courts. It may be de¬ 
sirable that the law should provide for a preliminary re¬ 
view of questions of jurisdiction either by the Circuit 
Court of Appeals or by the District Courts, but in the 
* absence of such provision we can not assume that 
power.” [Italics ours,] 

Since an order of the Commission directing that a com¬ 
plaint be issued or denying a motion to dismiss would not have 
been reviewable by the District Court upon the same allega¬ 
tions of lack of jurisdiction and injury which are made here, 
then, a fortiori, the decision of appellees to proceed against ap- 
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pellant upon a complaint the terms of which are not before 
the court, and which decision is evidenced only by an offer 
of stipulation procedure, is not so reviewable, by declaration 
or otherwise. 

Ill 

It Appears Upon the Face of the Complaint That the Alleged 
Impending Action of the Commission Is Within the Dis¬ 
cretion Conferred Upon It by the Federal Trade Commis¬ 
sion Act, and Is Not Arbitrary 

We have shown that the right to be free from the injurious 
consequences of unlawful administrative action is not recog¬ 
nized as extending to freedom from publicity or expense in¬ 
cident to the issuance of a complaint or the holding of hearings, 
even where the jurisdiction of the administrative body over the 
subject matter of the proceeding is challenged. 

The complaint alleges, however, (Par. 24) that the “claims, 
demands and threatened action” of appellees “are illegal, un¬ 
lawful, arbitrary, and in excess of the powers and authority 
vested in them by the Federal Trade Commission Act”; and 
appellant now contends (brief, p. 18) that “this case is con¬ 
cerned with the jurisdiction of the Commission at the outset 
to entertain any proceeding dealing with the subject matter 
of the complaint”. Appellant’s reasoning, and the theory of 
the complaint, is that if as a matter of law the Commission 
has no ultimate authority to prohibit certain acts or practices 
it has no authority to institute a proceeding charging that such 
acts or practices are unlawful, and its action in instituting such 
a proceeding would be arbitrary. This reasoning is fallacious. 
The jurisdiction or ultimate authority of the Commission over 
the subject matter of a proceeding before it, and its authority to 
issue a complaint dealing with that subject matter, are two 
quite different conceptions. Lack of the latter does not follow 
from lack of the former. 

The Commission is empowered to prevent* only unfair or 
deceptive acts or practices which are in commerce; yet it does 
not follow that it does not have authority to issue a complaint 
charging that the acts and practices therein described are in 
commerce even though a court having the facts before it 
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might reach a different conclusion. Appellant correctly states 
that in such a case the Circuit Court of Appeals might set 
aside an order of the Commission on the ground of error but 
not on the ground that the Commission was without juris¬ 
diction to conduct the proceeding. 

Likewise, the Commission is authorized to prevent only such 
acts and practices in commerce as are unfair or deceptive; yet 
its authority to issue a complaint charging that certain acts or 
practices are unfair or deceptive does not depend upon whether 
a court would be of that opinion, either upon the facts or as a 
matter of law. Congress delegated the power to decide that 
question in the first instance to the Commission, not the courts. 
Until the Commission reaches the stage of preventing, that is, 
until it issues a cease and desist order, no justiciable question 
is presented. Then the findings and order of the Commission 
are reviewable by the Circuit Court of Appeals upon the plead¬ 
ings, the evidence and the law as provided by section 5 (c) of 
the Act. 

The jurisdiction of the Commission to issue a complaint 
charging the use of unfair methods of competition or unfair 
or deceptive acts and practices in commerce is conferred by 
paragraphs (a) and (b) of section 5 of the Federal Trade Com¬ 
mission Act. The Commission is directed to issue a complaint 
whenever it has reason to believe that any person, partnership 
or corporation, except banks, common carriers, air carriers and 
persons subject to the Packers and Stockyards Act, has been 
or is using any unfair method of competition or unfair or de¬ 
ceptive act or practice in commerce, provided it appears to the 
Commission that such a proceeding would be to the interest of 
the public. 

The Commission is without authority to issue such a com¬ 
plaint against banks, common carriers, air carriers and persons 
or corporations subject to the Packers and Stockyards Act. As 
to the issuance of complaints against other persons or corpora¬ 
tions, of whom appellant is one, the Commission is vested with 
a discretion to be exercised by it, not by the courts, in deter¬ 
mining whether it has reason to believe that cause for com¬ 
plaint exists and whether the public interest is affected. Con- 
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gress did not intend that an administrative agency such as the 
Commission should have to justify before the courts its reasons 
for believing that an Act entrusted to it for enforcement is 
being violated before proceeding to hearing the evidence. To 
hold otherwise would disrupt the whole course of administra¬ 
tive procedure. 

It is apparent, therefore, that appellant’s allegation that its 
advertisements, in the respects set forth in the stipulation, are 
not false within the meaning of Section 15 of the Federal Trade 
Commission Act, falls far short of an allegation that the Com¬ 
mission lacks authority to institute a proceeding against appel¬ 
lant for the purpose of determining that question. Since a dis¬ 
cretion is vested in the Commission, to be exercised according 
to its own judgment as to whether there is reason to believe 
that the Act is being violated, the issuance of a complaint based 
on an erroneous conclusion in that regard is not action which 
is arbitrary, or in excess of its authority. 

The test to be applied is authoritatively stated by the Su¬ 
preme Court in Adams v. Nagle, 303 U. S. 532 at pages 542-3, 
as follows: 

“Where a statute vests no discretion in an executive 
officer but to act under a given set of circumstances, or 
forbids his acting except upon certain named conditions, 
a court will compel him to act or to refrain from acting 
if he essays wholly to disregard the statutory mandate; 
but if a discretion is vested in him, and he is to act in 
the light of the facts he ascertains and the judgment he 
forms, a court cannot restrain him from acting on the 
ground that he has exceeded his jurisdiction by reason 
of an error either of fact or law which induced his con¬ 
clusion. Plainly, therefore, the respondents are wrong 
in asserting that as the facts set forth in their bill charge 
• the Comptroller with an error of law, he exceeded his 
authority. 

“The respondents further insist that their allegation 
that the Comptroller’s action was ‘arbitrary’, which is 
amplified and given content by the facts alleged and 
admitted by the motion to dismiss, requires a decree 
avoiding the assessment. The epithet ‘arbitrary,’ used 
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in this connection, can mean no more than do the 
other averments that the Comptroller, in reaching his 
conclusion, ‘committed grave error of law’ in failing to 
regard the contract of February 17 as effective. It 
would be arbitrary, in the proper sense of the term, for 
an official to act in the teeth of a statute or stubbornly 
to refuse to act at all where a statute commands action, 
but where he essays to exercise the jurisdiction con¬ 
ferred upon him, though his errors may be subject to 
subsequent correction, they cannot be enjoined as an 
arbitrary exercise of his authority. To hold otherwise 
would render orderly administrative procedure impos¬ 
sible.” 

Appellant states, at page 16 of its brief, that “the net effect 
of the decision of the Court below in this case is that—no 
matter what the Commission might essay to do, no matter 
how openly without authority and jurisdiction—the courts 
are not empowered to interfere”; and, at page 36, that it con¬ 
strues the dismissal of the complaint for lack of jurisdiction 
over the subject matter as meaning “that no District Court 
may interfere with illegal acts of the Federal Trade Commis¬ 
sion, no matter how clearly that Commission is exceeding its 
statutory jurisdiction”. We do not understand that the Dis¬ 
trict Court so held. The court held only that it did not have 
jurisdiction over the subject matter of this complaint. It held 
that it did not have power to interfere with the action of the 
Commission in instituting the proceeding which it is here al¬ 
leged that the Commission is about to commence, whether it 
might or might not be of the opinion that that proceeding 
could not result in a valid final order. 

In its “Statement of Points”, at page 7 of its brief, appellant 
confuses between the subject matter of the complaint and the 
issues which it contends are presented by that subject matter. 
The questions of law there stated are directed to the jurisdic¬ 
tion of the Commission over the subject matter of the com¬ 
plaint rather than to the jurisdiction of the court over the 
subject matter of this action. 

The subject matter of a complaint is the thing complained 
of. Jurisdiction over that subject matter is jurisdiction to 


32 


grant relief from the thing complained of. The subject mat¬ 
ter of this complaint is the impending institution by appellees 
of the proceeding indicated by the stipulation and the injury 
(publicity and expense) which appellant asserts that it will 
suffer as a result thereof. The District Court’s jurisdiction 
over that subject matter depends upon whether it has power 
to grant relief from the institution of that proceeding for the 
purpose of preventing such injury. If it is contended that the 
court has power to grant such relief where the administrative 
action is “arbitrary”, and that in such case the rule requiring 
exhaustion of the administrative remedy does not apply, then 
it becomes pertinent to look at the complaint to see whether 
the action of appellees alleged to be impending is effectively 
challenged in that respect. 

Insofar as the complaint challenges the jurisdiction of the 
Commission over the subject matter of the indicated proceed¬ 
ing, it is insufficient to place in issue the lawfulness of the Com¬ 
mission’s action in instituting that proceeding. This is true for 
the reasons above stated, and is well settled by the cases cited 
under Point II hereof. The complaint, construed as a whole, 
does not go farther, and it is quite evident that it was not 
intended to go farther. All of the declarations asked are to the 
effect that appellees lack jurisdiction over the subject matter 
of the impending proceeding. Appellant’s Points stated at 
page 7 of its brief are to the same effect. That appellant so 
construes its complaint is further indicated by the statement 
at page 40 of its brief that “only a question of law is involved 
here. * * * Either the provisions of the Federal Trade 
Commission Act permit the appellees to require the type of 
warnings specified in the stipulation or they do not.” This is 
strictly a challenge to jurisdiction over the subject matter. 
The question of whether the institution of a proceeding is ar¬ 
bitrary is a question of fact, not a question of law. 

At page 36 of its brief, appellant says: 

“We have pointed out in the preceding sections of this 
brief, the total lack of power in appellees to force appel¬ 
lant to comply with their demands respecting advertis¬ 
ing and labeling. Appellees have no authority to compel 
appellant to include warnings against insanity, collapse, 
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or the drug habit which, they say, might result from 
excessive use of its products. The only remaining ques¬ 
tion is whether the Federal Declaratory Judgment Act 
of 1934 (App. 47) affords a method of relief from these 

arbitrary and illegal demands.” [Italics ours.] 

/ 

This, appellant’s own summary of its case, confirms the above 
construction of the complaint. The epithet “arbitrary and 
illegal”, as used here, is plainly aimed at preventive or regu¬ 
latory action by the Commission. The same is true of para¬ 
graph 24 of the complaint, where the allegation of illegal and 
arbitrary action is qualified by the statement of reasons which 
follows it. To paraphrase the language of the Supreme Court 
in Adams v. Nagle, supra, “The epithet ‘arbitrary’, used in this 
connection, can mean no more than do the other averments 
that the appellees, in reaching their decision to proceed against 
appellant, ‘committed grave error of law’ in concluding that 
they have jurisdiction to require appellant to include in its 
advertisements warnings such as those set forth in the stipula¬ 
tion.” This, as the Supreme Court pointed out, is not sufficient. 
To allege that the Commission’s action in instituting a proceed¬ 
ing is arbitrary because it has erroneously assumed jurisdiction 
over the subject matter thereof is not to allege that it is ar¬ 
bitrary at all. 

The subject matter of this complaint is not the institution 
of a proceeding by the Commission against a bank or a com¬ 
mon carrier. The stipulation shows, and it is not denied, that 
appellant is a corporation subject to the provisions of Section 
5 of the Federal Trade Commission Act. The stipulation shows 
that the subject matter of the impending proceeding is the 
dissemination of alleged false advertising, not misbranding. 
The dissemination of false advertising as defined by Section 15 
of the Act is by Section 12 expressly stated to be an unfair or 
deceptive act or practice in commerce within the meaning of 
Section 5. There is nothing in the stipulation to indicate that 
the Commission does not have reason to believe that appel¬ 
lant’s advertisements, in failing to reveal the injury to health 
that may result from excess dosage or continuous use, are false 
within the definition of Section 15. The stipulation is entirely 
consistent with the issuance of a complaint so charging. 
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In this connection there are a number of statements in ap¬ 
pellant’s brief which are not supported by the record. At page 
6 appellant states that “appellees do not question the truth 
of the statements contained in either the advertising matter 
or the labeling”. The text of the advertisements in question 
is not set out either in the complaint or in the stipulation. The 
Commission may well challenge the truth of representations 
made therein as to the therapeutic value and effect of appel¬ 
lant’s preparations in preventing the symptoms for which they 
are recommended, and may allege that the usual tendency of 
such representations is to cause persons who are constantly 
subject to those symptoms to take larger or more frequent 
doses than prescribed. The stipulation is consistent with such 
a complaint. 

At page 25 of its brief, appellant states that “neither the 
Commission nor anyone else has charged or suggested that 
the statements made by appellant in its advertising are either 
false or misleading”; and at page 31 it asserts that it is ad¬ 
mitted that no misstatements have been made by appellant in 
its advertising. There is nothing in the record to support these 
statements. 

At pages 34 and 35, appellant objects to the use of the word 
“excessive”, asserting that appellees’ “reliance upon so indefi¬ 
nite a word as ‘excessive’, as the foundation stone of their claims, 
is so unreasonable that a court is fully justified in granting 
relief against an abuse of administrative discretion”. This 
assertion, like a large part of the complaint and of appellant’s 
brief, is devoted to an attack upon the stipulation procedure 
itself. As hereinbefore pointed out, the stipulation as such is 
now of no consequence; it is material only as evidencing the 
action about to be taken by appellees. Furthermore, the stipu¬ 
lation is not a complaint, much less a final order. The very 
purpose of the proceeding will be to determine the consequences 
of excessive dosage or use of appellant’s products, the extent 
of excess use which is dangerous, and whether it is customary 
and usual for sufferers from the ills for which these products 
are recommended to use them excessively, in the light of the 
contents of the advertisements. 
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To summarize, the theory of the complaint is that the Dis¬ 
trict Court has jurisdiction to grant relief to appellant from 


the institution of a proceeding by the Commission by declaring 
that the Commission lacks jurisdiction over the subject matter 
of that proceeding. The declarations asked are to that effect. 
Insofar as it is alleged that the institution of such proceeding 
would be unlawful and arbitrary, that allegation amounts to 
no more than the allegations of lack of jurisdiction over the 
subject matter upon which it is based. 

That being the theory of the complaint, as presented to the 
District Court and as presented here, the District Court cor¬ 
rectly held that it had no power to interfere with the institu¬ 
tion of the proceeding by the Commission, and that the ques¬ 
tion of the Commission’s jurisdiction over the subject matter 
of that proceeding was not for it to decide. 

As stated by the Court of Appeals for the Eighth Circuit in 

Chamber of Commerce v. Federal Trade Commission, 280 Fed. 

45, 48, “The law does not contemplate that commissions of 

this nature will act arbitrarily nor without probable cause. It 

is, of course, conceivable that they may do so; but such a 

possibility cannot justify this court in exceeding its statutory 

powers and authority”. 

• * 

CONCLUSION 

The decree of the District Court should be affirmed. 

Respectfully submitted, 

Edward M. Curran, 

United States Attorney for the District of 

Columbia, Washington, D. C., 

W. T. Kelley, 

Chief Counsel, Federal Trade Commission, 

Cyrus B. Austin, 

Special Attorney, Federal Trade Commission, 

Federal Trade Commission Building, Washington, D. C. 

Attorneys for Appellees. 
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and McNaugton Streets, Elkhart, Indiana, Appellant, 

v. 

FEDERAL TRADE COMMISSION, a commission created 
by Act of Congress, Federal Trade Commission Build¬ 
ing, Washington, D. C., 

WILLIAM A. AYRES, individually and as a member and 
chairman of the Federal Trade Commission, Federal 
Trade Commission Building, Washington, D. C., 
GARLAND S. FERGUSON, individually and as a mem¬ 
ber of the Federal Trade Commission, Federal Trade 
Commission Building, Washington, D. C., 
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Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


REPLY BRIEF FOR APPELLANT. 


The Brief for Appellees announces in its opening sen¬ 
tence that 

“The purpose of this action is to obtain judicial pro¬ 
tection from the institution of an administrative pro¬ 
ceeding by appellees against appellant under section 5 
of the Federal Trade Commission Act.” 
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That is a narrow statement of one incidental result which 
might follow a declaratory judgment. But that statement 
does not at all indicate the broad base of this action, the 
full extent of its purpose, and the full scope of effectiveness 
of the judgment sought. The statement is designed to give 
the case a turn into a line of inapplicable legal precedents 
which confuse the issues. 

The purpose of this action is to obtain a declaratory judg¬ 
ment . . . declaring the rights and legal relations of the 
parties. The District Court held that it did not have juris¬ 
diction of the subject matter. The question here is not 
whether the Court below should have entered a declaratory 
judgment in the form prayed, or in any form, after hear¬ 
ing the case. The question is whether or not the District 
•Court should have heard the case—whether it had the right 
to hear the case. 

To present the case, it has been necessai^r to state at some 
length what the case is about; to explain what the appellees 
did to precipitate a controversy; to indicate the nature of 
the threat which the appellees made whereby the contro¬ 
versy became justiciable. 

The controversy is the field of this action. Once the con¬ 
troversy has developed, the thing sought is a determina¬ 
tion of the rights of the parties. Appellees try to escape 
a consideration of the rights and put the emphasis of their 
argument on whether or not a declaratory judgment ob¬ 
tained would be effective to enjoin a procedure which they 
threatened to invoke. Appellant denies that any question 
of injunctive relief is or should be an issue in this case. 

There is a fundamental difference between the present 
case, a clear effort of an administrative commission to act 
beyond its statutory authority—determinable without fact¬ 
finding and on a mere reading of the statutes—and the type 
of cases quoted at length by the Federal Trade Commission, 
in which an examination of facts is necessary to determine 
either (a) the jurisdiction of the Commission, i.e., whether 
the victim is engaged in interstate commerce (Myers v. 
Bethlehem Shipbuilding Corp ., 303 U. S. 41), or (b) 
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whether his business practices constitute unfair competition 
or deceptive or unfair practices in trade (Aron v. Federal 
Trade Commission, 50 F. Supp. 289). 

Appellant set up in its Main Brief the existence of a 
criminal statute (Sec. 14[a] of the Federal Trade Commis¬ 
sion Act), the provision for injunction, the civil penalty 
features for violation of Commission orders to cease and 
desist, and the provisions of the Food, Drug and Cosmetic 
Act with penalties of both criminal and civil natures. Ap¬ 
pellees’ demands create a controversy which involves appel¬ 
lant’s status under the Federal Food, Drug and Cosmetic 
Act and the Federal Trade Commission Act in criminal and 
civil particulars. They seek to assert authority over label¬ 
ing where they are expressly excluded by law and to assert 
authority over advertising in excess of the clear definitions 
of their statute. 

Appellees obscure these broad aspects of the case and ex¬ 
ert every effort to make it seem that nothing is involved 
here except a question of their conducting a statutory pro¬ 
ceeding. Where they so clearly act beyond the express 
limitations of authority, appellant asserts they have not 
the right to set up an irrelevant statutory proceeding. But 
the scope of the case is not clear unless that phase of the 
matter is put in its proper relationship and not allowed to 
obscure the real perspective of the case. 

I. THE CASE IS BASED UPON A SUBSTANTIVE AND 
SUBSTANTIAL RIGHT OF APPELLANT. 

What appellant here seeks to protect is its right to con¬ 
tinue to conduct a lawful business in a lawful manner, free 
from unlawful interference by the Federal Trade Commis¬ 
sion (Cases cited Page 37 of our Main Brief) and from at¬ 
tack under any other colorably appropriate statutes. This 
substantive right is not a favor granted by any act of Con¬ 
gress. It is implicit in the Fifth Amendment to the Con¬ 
stitution, but it does not depend upon the Constitution. It 
is a common law right which equity recognizes and protects. 
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The Commission in its Brief, page 2 and following, as¬ 
sumes that appellant wishes only to avoid the publicity and 
expense attendant upon an administrative hearing. This 
is incorrect. Publicity and expense are a part, but only a 
part, of the injuries threatened by the Commission. They 
are not in and of themselves, the right which appellant 
seeks to protect; they are only consequences which would 
follow if the substantive right were impaired. Other con¬ 
sequences, not mentioned in the Commission’s Brief, are 
the direct damage to appellant’s business, the destruction 
of good will, and the interminable delays which would ensue 
before a court could pass upon the legal question presented 
here in its simplest form. 

There is a criminal statute applicable to the sale and ad¬ 
vertisement of drugs which are dangerous or which do not 
bear directions which insure adequately against such dan¬ 
ger. There is the Federal Food, Drug and Cosmetic Act 
which requires proper directions and warnings in the label¬ 
ing. Appellant believes that it has complied with that Act. 
Apparently the Food and Drug Administration does, too. 
But the appellees say that appellant hasn’t complied with 
that statute. That is the effect of what they say. For, if 
the cautionary statements are, as they say, inadequate, then 
appellant violates the Federal Food, Drug and Cosmetic 
Act and it is exposed to the various enforcement proce¬ 
dures, criminal and civil thereunder. 

Appellees demand the inclusion in labels or advertising 
of highly damaging statements that the excessive use 
(which would be contrary to appellant’s directions for use) 
of appellant’s products might result in mental derange¬ 
ment or collapse and dependence on the drug. Appellees do 
not deny that such demands would invade appellant’s legal 
right to be let alone, and do not deny that great damage to 
appellant would result. Nor it is, nor can it be, denied that 
the District Court has broad powers to protect against 
just such unlawful interference with private property. 

This brings us to the second question, the availability of 
a remedy by means of which the broad, underlying power 
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of the District Court may be utilized to do justice in this 
particular case. 

II. DECLARATORY JUDGMENT IS A PROPER REM¬ 
EDY IF THE COMMISSION IS ACTING BEYOND 
ITS AUTHORITY. 

Appellees’ Brief is in error in contending that the juris¬ 
dictional requisites for a declaratory judgment are not 
present in this case. 

A. There is a Justiciable Controversy. 

At pages 12-14 of the Brief, the Commission argues that 
the complaint fails to allege a sufficient controversy to sup¬ 
port an action for a declaratory judgment. Relying on 
cases like Ashwander v. Tennessee Valley Authority, 297 
U. S. 288, and United States v. West Virginia, 295 U. S. 
463, the Commission maintains that a mere difference of 
opinion about a legal matter is all that is involved and that 
the disagreement has not reached the dignity of an actual 
controversy, within the meaning of the Declaratory Judg¬ 
ment Act. 

The cases relied on by the Commission are not in point. 
They illustrate the situation where there has been a mere 
governmental declaration of policy without any threat of 
enforcement against a particular party. Here, on the con¬ 
trary, we have not only the declaration of policy, shown by 
the stipulation (Joint App. 28) but also the declarations 
which accompanied it, saying (Joint App. 26, 27, 28): 

“If a respondent alleges the facts to be other than 
the investigation disclosed and as set forth in the stip¬ 
ulation, then the matter is not subject to stipulation 
and the proper and only procedure would be to try the 
issue in order to develop the true facts. 

* * • • 

“When a respondent declines, fails or neglects to 
give prompt consideration to the disposition of a case 
by stipulation, the files and record will be referred for 
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the statutory procedure which provides for the trial of 
the issue.’’ 

We have here not only a positive statement of the posi¬ 
tion of the Commission, as shown by the stipulation, but 
an equally positive statement that a proceeding against ap¬ 
pellant will be started upon failure to sign on the dotted 
line. As the Brief says, page 4: 

“It is conceded that the letter and statement sent 
appellant with the stipulation indicate that it was the 
Commission’s intention to institute a statutory pro¬ 
ceeding against appellant if it declined to accept the 
stipulation procedure * ** .” 

This is no mere difference of opinion as suggested by 
the Commission. Any controversy involves a differ¬ 
ence of opinion, but here the controversy has pro¬ 
gressed to a point where appellant is directly threatened 
with interference with—and ruin of—its business. Its 
insecurity is plain. It is unable to undertake, with¬ 
out menacing and material danger, sales and advertis¬ 
ing campaigns, the purchase of labels, the manufacture of 
its products, and all these aspects of its business which are 
placed in jeopardy by the Commission’s action. This state 
of affairs fulfills the requirement of an actual controversy 
between the parties. 

B. A Declaratory Judgment is a Binding Judgment. 

The Commission suggests (brief pp. 10, 28-35) that the 
entry of a declaratory judgment would not prevent it from 
exercising its “discretionary” power to proceed against 
appellant as though there had been no such judgment. In 
other words, the Court, assuming its jurisdiction, could not 
bind the Commission by a declaratory judgment. 

It is interesting to note that the way of escape from this 
unusual assertion is left open since the Brief, page 6, dis¬ 
claims any absolute intention to disregard such a judg- 
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ment. In the light of this disclaimer, the Commission’s ar¬ 
gument is revealed as no more than a makeweight. 

It seems to us that it puts the curt before the horse for 
appellees to worry whether a declaratory judgment could 
be enforced and to contend, on the assumption that it can¬ 
not, that the action for such a judgment should be dis¬ 
missed. A declaratory judgment is as binding as any other 
form of judgment. In the words of the Act, “such declara¬ 
tion shall have the force and effect of a final judgment or 
decree and be reviewable as such” (Appendix, Appellant’s 
Main Brief, p. 47). 

There are various ways of giving life and effect to the 
judgments of courts. It is assumed that any judgment, in¬ 
cluding a declaratory judgment, will be obeyed; but Con¬ 
gress has expressly provided that “further relief based on 
a declaratory judgment or decree may be granted when¬ 
ever necessary or proper” (Appendix, Appellant’s Main 
Brief, p. 47). 

Such further relief, if the Commission did not choose to 
obey a declaratory judgment in favor of appellant, would 
not necessarily require an injunction as appellees presume. 
It might take the form of a contempt action or a writ of 
mandamus or some other form. It might simply be by a 
plea of res judicata at a later stage of the controversy, if 
the Commission should persist in the face of an adverse 
declaration. But the question is entirely academic. No 
one, least of all the Commission, thinks that a declaration 
having the force and effect of a final judgment will be ig¬ 
nored, whatever the so-called discretion of the Commission 
to hold one of its statutory proceedings may be. That dis¬ 
cretion does not extend to or embrace objects beyond the 
jurisdiction of the Commission, nor will it nor will a court 
permit the Commission to hold hearings looking to the issu¬ 
ance of an order already forbidden by a declaration of legal 
rights. 
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C. There is No Occasion to Consider the Propriety of an 

Injunction Here. 

In this action appellant is asking only for a declaration 
of the rights and legal interests of the parties. Appellees’ 
Brief consistently confuses this remedy with remedy by in¬ 
junction, an entirely different matter. The Brief asserts 
(p. 24) that “The Court being without power to restrain 
the issuance of the impending complaint by appellees, it is 
likewise without power to interfere by declaration.” Much 
of the Brief is built around this assertion. 

We do not concede that this Court does not have power 
to restrain the appellees by injunction. We do say that the 
question of power to enjoin has no bearing upon the power 
to declare which is all the Court has been asked to do here. 
We sought a declaration because, procedurally, it seemed 
the remedy most adaptable for these purposes and least 
subject to procedural difficulties. We considered that the 
Court might hold that the review to the Circuit Court of 
Appeals following a cease and desist order was an adequate 
remedy and that, because of the existence of it, injunction 
would not be granted. We do not regard such a review as 
an adequate remedy. Certainly it is not “adequate” in the 
ordinary meaning of the term. There is nothing adequate 
about the opportunity to try a long, expensive case before 
the appellees in order eventually to get before a Court of 
Appeals. But, considering that the Court might so hold, 
appellant elected the declaratory judgment procedure, 
which is expressly permitted by Rule 57 notwithstanding 
the existence of another adequate remedy (Appendix, Ap¬ 
pellant’s Main Brief, p. 47). 

Despite appellees’ argument on the point, there is noth¬ 
ing in the Declaratory Judgment Act to require grounds 
for injunction as a concomitant to a prayer for a declara¬ 
tion. On the contrary, the Act provides that “in cases of 
actual controversy (except with respect to Federal taxes)” 
the courts shall have power to declare rights and other 
legal relations “whether or not further relief is or could 
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be prayed.” Such language is too explicit to leave any 
door open for injection of such a requirement for injunctive 
relief as appellees now seek to construe into it. 

Appellees’ confusion about the necessity of a right to 
injunctive relief as a prerequisite to a declaration appears 
to spring from a misinterpretation of the nature of this 
action. They persist in treating it as an attempt to avoid 
their asserted fact-finding authority, rather than the effort 
it really is to define legal rights irrespective of facts. Yet 
the distinction can be exemplified by the simplest analogy. 
Declaratory judgment has frequently been rendered with 
respect to the validity of a patent, at the prayer of one who 
is threatened with a charge of infringement. (See Dewey 
<& Almy Chemical Co. v. American Anode, 137 Fed. (2d) 
68.) The essential issue in such case is not whether the 
acts of the petitioner would in fact constitute infringement 
if the patent were valid, but whether in law the patentee has 
a valid right subject to infringement. So here, the essen¬ 
tial question is not the fact as to what the acts of appellant 
have been, but the law as to whether appellees have a right 
to inquire into that fact. In neither the patent case nor 
this one is the right to declaration affected by any ques¬ 
tion as to the propriety of an injunction at that stage of 
the relationship between the parties. 

Appellees’ argument (Brief, pp. 7, 14-28) may be sum¬ 
marized by the following syllogisms: (1) The only other 
remedy which would reach the result sought by appellant 
in this case is an injunction; (2) Injunction and declaratory 
judgment are, therefore, practically identical remedies; 

(3) An injunction is not available in this case; therefore 

(4) Declaratory judgment is not. 

A conclusion reached by syllogistic reasoning is valid 
only if every step in the chain is true and each progression 
from one point to another is logical. The reasoning in the 
brief fails on both counts. Although an injunction, if 
granted in this case, would certainly cause the Commission 
to forego its illegal tampering with appellant’s business, 
there is no justification for bracketing that remedy with a 
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declaratory judgment on the theory that they are indistin¬ 
guishable. If a man wishes to protect his house against 
burglars, he may install strong locks or a burglar alarm, or 
both. Both afford protection but on different principles. If 
electric current is unavailable, he will have to forego the 
alarm and concentrate on the locks. 

As we have said above, we do not admit that an injunc¬ 
tion is either unavailable or inappropriate in this case 
where the threatened injury is very substantial and arises 
out of a usurpation of authority -which is demonstrable as 
a matter of law and does not depend upon a fact-finding 
expedition by the Commission. These circumstances serve 
to differentiate the cases cited by the Commission, brief, 
pages 16-18, upon which it principally relies. 

If there is an infirmity which will defeat a complaint for 
an injunction, it is because another remedy exists. It 
might be argued that the right to join in a proceeding be¬ 
fore the Commission, with ultimate court review, bars in¬ 
junctive relief. Assuming only for purposes of argument 
that this is so, it in no wise affects the availability of de¬ 
claratory relief. If such a remedy be called adequate, there 
are still the words of Federal Rule 57 that “the existence 
of another adequate remedy does not preclude a judgment 
for declaratory relief where it is appropriate.” 

The contention so earnestly pressed by the Commission 
that declaratory judgment must stand or fall as the Siamese 
twin of an injunction can be readily disproved. In Nash¬ 
ville, Chattanooga <& St. Louis Ry. Co. v. Wallace, 288 U. S. 
249, the railroad -was faced with an illegal tax for which 
demand had been made. The State Treasurer insisted that 
the only -way to test the illegality was to pay the tax and 
sue for refund. An injunction against collection was ex¬ 
pressly prohibited by statute (Acts of 1873, Ch. 44, Secs. 
1-4; Williams Tennessee Code, Annotated 1934 (1943 ed.) 
Secs. 1790-1799; Tennessee Code, Shannon, 1932, Sec. 
1138). On this state of facts, the Supreme Court granted 
declaratory relief. 
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In Aetna Life Insurance Co. v. Haworth, 300 U. S. 227, a 
life insurance company sought a declaration that policies 
of insurance had lapsed, in view of the policy holder’s claim 
that they were still in force. We submit that an injunction 
would not have been available because the legal remedy was 
adequate. The insurance company could have refused pay¬ 
ment when a demand was made and could have defended 
a suit brought on the policies. Nevertheless, a declaration 
of rights was given. 

If the owner of a patent claims that “it is being in¬ 
fringed”, even though the claim is made to a third party, 
the supposed infringer may seek and secure a declaratory 
judgment upon the question. Dewey & Almy Chemical Co. 
v. American Anode, supra. It can hardly be contended that 
the infringer could secure injunctive relief even though an 
injunction would accomplish the same purpose. 

Declaratory judgments are granted where injunction, for 
one reason or another, will not lie, even though an injunc¬ 
tion, if granted, might accomplish the desired result. Like 
injunction, mandamus is a highly technical remedy, requir¬ 
ing proof that no other form of action is available. Man¬ 
damus may be issued only in the clearest cases, where no 
element of the discretion of a public officer is involved. A 
declaratory action is not subject to these hampering in¬ 
firmities and may be and is used where mandamus would 
be equally effective but will not lie. See State ex rel. Young 
v. Maresch, 225 Wis. 225, 273 N. W. 225, a suit for manda¬ 
mus to compel municipal officers to remove obstructions 
from an alleged public highway. Mandamus was refused 
but the court considered the case as an action for declara¬ 
tory judgment. See also Employers Mutual Ins. Co. v. 
Board of County Commissioners, 102 Colo. 177 (1937); 
State ex rel. Madison v. Maxwell, 224 Wis. 17 [1937]; and 
Taos County Board of Education v. Sedillo, 44 N. M. 300 
(1940); also Perkins v. Elg, 307 U. S. 325 [1939], where 
declaration was sought when mandamus might have been 
asked. 
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The whole subject of the availability of a declaratory 
judgment, regardless of whether another workable remedy, 
like injunction, mandamus, or quo warranto, is or is not 
available, is covered in Borchard, Declaratory Judgments, 
2nd Edition (1941), pages 358 et seq . Because of its flex¬ 
ibility, the declaratory action may resemble first one and 
then another of the traditional remedies but this does not 
mean that a declaration will be denied because the effective 
alternative remedy cannot be used for one reason or an¬ 
other. In fact, the very opposite is true. 

It chances that in the instant case the alternative remedy 
which most nearly resembles declaratory judgment is the 
remedy by injunction. The Commission’s Brief seized on 
this fortuitous circumstance to erect an argument designed 
to tie the two so closely together that they become, in ef¬ 
fect, one. In a different type of case the same argument 
might be made with equal impropriety for mandamus or 
some other form. 

Actually, declaratory judgment is a perfected tool, ca¬ 
pable of use where others, because of their limitations, may 
not be employed. It is not synonymous with any of the 
others, or so interwoven with any other as to be dependent 
upon it. 

ID. IT IS CLEAR HERE THAT THE COMMISSION IN¬ 
TENDS TO ACT BEYOND ITS AUTHORITY. 

The Brief for Appellees completely confirms the State¬ 
ment of the Case in Appellant’s Main Brief, and particu¬ 
larly the description, on page 4 thereof, of the stipulation 
as an ingenious trick. It makes entirely clear that, as 
stated on page 4 of Appellant’s Brief, had appellant signed 
the stipulation it would have admitted that appellees’ de¬ 
mands were lawful and within their jurisdiction; that ap¬ 
pellant was guilty of unfair and deceptive acts; that its 
products were dangerous to health; that its advertisements 
and labeling w T ere false and misleading; that it was guilty 
of a statutory crime punishable by fine and imprisonment; 
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and that its admissions might be used against it at any time 
in the future. 

These sinister characteristics of the stipulation come out 
in bold relief. On page 4 of Appellees’ Brief, it is said 
that the subject matter of the stipulation is false adver¬ 
tising. The stipulation shows on its face that that is not 
the subject matter of it and that so-called false advertising 
is injected into it only as a club or whip for accomplishing 
what is the real subject matter, a change in the labeling of 
appellant’s products. 

There is no charge in the stipulation that appellant’s ad¬ 
vertisements are false. Appellant’s advertisements were 
not attached to the stipulation or copied therein. The com¬ 
position of appellant’s advertisements nowhere appears in 
the record. What does appear in the stipulation is the 
labeling of the products and a recitation that the products 
should not be used in excess of the dosage recommended, 
that excessive use may be dangerous causing mental de¬ 
rangement and/or skin eruptions as to the products “Ner¬ 
vine”, and collapse and/or dependence upon the drug as 
to the product “Anti-Pain Pills”; and that the labeling of 
the products does not contain such cautions. The stipula¬ 
tion then contained an agreement that appellant would in¬ 
clude such cautions in its advertisements, regardless of 
whether such cautions had any bearing on the falsity of 
the advertisements or not, but need not do that if it would 
put the cautions in its labeling (Joint App. 28-33). 

Now, no one knew any better than appellees what they 
were doing. They were holding over the head of appellant 
the club of threatened procedures under their Act like the 
Damoclean sword. If appellant would rewrite its labeling 
to please appellees, who legally have nothing to do with 
labeling, this sword would be sheathed—otherwise it would 
fall. 

As though all of that were not clear enough upon the face 
of the stipulation, appellees, at several places in their Brief, 
say that it must be assumed that they will be ingenious 
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enough to prepare technical procedures in such a way as 
to disguise their real purposes, to overcome the transpar¬ 
ency of their acts, and to veneer the jurisdictional infirmi¬ 
ties. 

On page 4 of their Brief they say that 

“It must be assumed that the Commission’s complaint 
will sufficiently allege that the facts as to such potential 
danger to health are facts which are material in the 
light of the representations made in appellant’s ad¬ 
vertisements and material with respect to the conse¬ 
quences which may result from the use of the medicines 
under conditions which are customary and usual”. 

Page 11: 

“Actually, appellant, not having signed the stipulation, 
may never have such a choice (to put the warnings in 
the labeling) 

Page 12: 

“A mere assertion of authority over labeling, or ex¬ 
hibition of intention to regulate labeling, by appellees, 
denied by appellant, amounts to no more than a differ¬ 
ence of opinion on an abstract question of law.” 

IV. THE DISTRICT COURT, THEREFORE, HAD JURIS¬ 
DICTION TO CONSIDER THE CASE AND RENDER 
A DECLARATORY JUDGMENT. 

Appellant has great respect for the ingenuity and the 
inventiveness of the Commission—so great respect, in fact, 
that, with this suit for a declaration of its rights and legal 
relations, it sought refuge from them in Court. The stip¬ 
ulation told the appellant that if it didn’t comply with the 
Commission’s command, this ingenuity and inventiveness 
would be released. The brief for appellees now says not 
only that that is true but that that is reason for dismissing 
appellant’s suit and exposing it to the Commission’s de¬ 
signs. 

But that is no answer. What the Brief says is that be¬ 
cause a threat to proceed in a certain -way has been made, 
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there is no guarantee that proceedings will be taken in that 
manner. Such an argument defeats itself. If it were valid, 
it would always be used in declaratory judgment cases 
where there has been a threat but no overt act. A defen¬ 
dant who has threatened to do an act or commence a pro¬ 
ceeding could, in the Commission’s view’, always answer a 
declaratory judgment suit by saying that he is not neces- 
sarilv committed to the threatened course of action. If this 
w’cre a valid defense, no defendant could be brought before 
the court and made to stay there. The test is, whether there 
is a controversy created by the defendant and whether what 
the defendant has threatened to do is lawful. 

That is just the case here. Appellees cannot run away 
from the stipulation as they so eagerly want to do and so 
desperately try to do in their brief. The stipulation defined 
w T hat appellees were up to and carried a threat for com¬ 
pelling obedience to it. The stipulation w T as no idle ges¬ 
ture. It is not contended that it was. The appellees think 
that it should be forgotten, but it could never have been 
forgotten if appellant had signed it. Then appellant would 
have been completely in the hands of appellees—even to the 
extent, carefully avoided in the Brief for Appellees, of 
criminal guilt. 

What the Commission may, or might, do is not the test 
of the legality of what it has done. Neither is the test 
whether the Commission can, ingeniously by legal forms, 
attain illegal ends. This, in the circumstances here, is par¬ 
ticularly true. For, beyond the question of labeling, there 
is an issue as to the pow’er of the Commission, as a matter 
of lawr, to demand warnings which deal with uses of the 
products in dosages and manners not prescribed by appel¬ 
lant—but contrary to the way prescribed—and to demand 
warnings in excess of those required under the Federal 
Food, Drug and Cosmetic Act. That power is set forth 
(Appellant’s Brief, pp. 19, 35) by the words of Sec. 15(a) 
of the Federal Trade Commission Act (Appendix Appel¬ 
lant’s Main Brief, p. 57) when read in conjunction with 
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the provisions of the Federal Food, Drug and Cosmetic 
Act (Appendix, Appellant’s Main Brief, p. 49). 

These two Acts necessarily have to be read together to 
comprehend the intention of Congress and to perceive the 
pattern of regulation provided for the labeling and adver¬ 
tising of food, drug and cosmetic products. As stated in 
Appellant’s Main Brief, both Acts were before Congress 
at the same time, reported by the same Committees, enacted 
by the same Congress at the same Session. All matters 
dealing with disclosure of ingredients, declaration of quan¬ 
tities, dosages, directions for using and cautions against 
misuse were specifically and expressly entrusted to the 
Food and Drug Administration. 

The Federal Trade Commission was authorized to deal 
with false advertisements. It was not made the guardian 
of the public interest as to the safety of the composition of 
drug products or as to the sufficiency and safety of the 
directions for using them. 

The Commission does not enlarge its legal stature by 
some pretense that it is concerned about the danger or 
safety of appellant’s products. Those considerations have 
been adequately taken care of under a perfectly adequate 
statute by an entirely adequate Food and Drug Adminis¬ 
tration and, as a matter of law, the Commission has no 
authority to interfere with it; but the net of the Brief which 
it has filed here is that, by hook or crook, it desires and 
intends to interfere with it, and that no Court has the power 
to grant an injunction or a declaratory judgment or any 
other judgment that could have any deterring effect upon it. 

For the support of this position it suits the appellees 
best to repeat and emphasize the asserted inability of this 
Court to enjoin one of the Commission’s proceedings before 
itself. The irrelevance of that argument has already been 
discussed, and when that smoke screen is blown away there 
is nothing left to obscure the right of the Court to deal 
with the true issues of the case. 
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Appellees’ Brief (p. 15) does comment in passing, but 
without argument, upon the Advisory Committee Notes to 
Federal Rule 57 (Appendix, Appellant’s Main Brief, p. 48). 
The statement in the notes is that “a declaration may not 
be rendered if a special statutory proceeding has been pro¬ 
vided for the adjudication of some special type of case”. 
It seems obvious that this observation can be applied only 
to cases where the Commission is acting within the scope 
of its jurisdiction and not outside it. Where the fatal de¬ 
fect of lack of authority to proceed is apparent as a matter 
of law, the declaratory judgment procedure is perfectly 
designed to afford relief and guidance in the most effective 
and economical manner. The scope of the judgment sought 
here and the offices for it to serve go, as has already been 
pointed out, far beyond the one statutory proceeding which 
the Commission says it can devise and design in a way to 
accomplish its extra-legal purposes. 

Appellees’ contention that the Commission is beyond the 
jurisdiction of this Court under such circumstances as ap¬ 
pear in this case presents an issue greater and graver 
than a simple question of injury to Appellant. Serious as 
that injury might be, if appellant were obliged to go 
through a protracted proceeding before the Commission as 
an essential preliminary to an appeal in which the statutory 
limits of the Commission’s authority could finally be de¬ 
fined, it would fall into insignificance in comparison with 
the far-reaching effect of a judicial determination that ad¬ 
ministrative agencies are free from any supervision by the 
courts until their damage has been done. 

Such a decision would take away from the whole public 
the right to protection at the very point where protection 
is most needed and most valuable against unauthorized ad¬ 
ministrative interference. It would leave the whole body 
of the public, and every individual in it, open to administra¬ 
tive attacks ultra vires from their very inception, but com¬ 
pletely uncontrollable in their administrative course. 
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Under Sections 13 and 15 of the Federal Trade Commis¬ 
sion Act appellees have jurisdiction over advertisements 
“other than labeling”. Under Section 5 of the Act appel¬ 
lees have jurisdiction over persons, partnerships and cor¬ 
porations “except” banks, common carriers and others in 
the exempted group there designated. We do not see how 
any distinction can be drawn as to the nature of the limi¬ 
tation upon the Commission’s authority in the one case and 
the other. Nor does it seem possible to us that, if the Com¬ 
mission should attempt to overstep its jurisdiction in the 
later case by taking action against a bank or someone else 
in the excepted group, a court would refuse to interfere 
at the very outset of the attempt. Yet such refusal would 
be necessary under a logical application of the rule which 
appellees now seek to have this Court prescribe. 

There is a striking discrepancy in the appellees’ attitude 
toward the statutes to be considered in connection with ju¬ 
dicial intervention on questions involving their authority 
to act. On the one hand, they assert, in effect, that they 
may ignore any statutory exception to the matters en¬ 
trusted to their jurisdiction, and cannot be impeded by ju¬ 
dicial interference from proceeding as far as they like in 
prosecuting their charges and making an order. On the 
other hand, they assert, in effect, that this preclusion of 
judicial relief by way of a declaratory judgment rests on 
an exception which they read into the law, but which is cer¬ 
tainly not expressed in its text; and thus they would have 
their administrative status transformed into an impenetra¬ 
ble screen for any acts they may assume to perform behind 
it. Under their theory, no judicial eye may scan their plans, 
no judicial sword may cut the threads, until their weaving 
is done and the pattern of their administrative or mal- 
administrative activity is completed. Then, and only then, 
may a court inspect the fabric they have wrought and de¬ 
stroy it if they have been wrong. 

But appellees cannot point to any statutory language, in 
the Declaratory Judgment Act or elsewhere, which excepts 
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them from the general power of the courts to “declare 
rights and other legal relations” under such circumstances 
as are here disclosed. On the contrary, the courts have 
plainly expressed and confirmed the principle that a 
threatened action going beyond the scope of due adminis¬ 
trative authority is within the purview of the courts to 
examine and define. 

Waite v. Macy, 246 U. S. 606 (decided in 1918, and long 
before the passage of the Declaratory Judgment Act) was 
a suit to prevent appellants, constituting the Tea Board, 
from applying tests which were allegedly illegal and would, 
if applied, lead to exclusion of tea owned by the plaintiffs. 
An injunction order w T as unanimously affirmed by the Su¬ 
preme Court, Mr. Justice Holmes saying (608, 610) : 

“The Government says that the bill is an attempt to 
control a board in the performance of its statutory duty 
and to substitute the judgment of a court for that of the 
board. 

“No doubt it is true that this Court cannot displace 
the judgment of the board in any matter within its jur¬ 
isdiction, but it is equally true that the board cannot 
enlarge the powers given to it by statute and cover 
a usurpation by calling it a decision on purity, quality 
or fitness for consumption. Morrill v. Jones, 106 U. S. 
466. United States v. United Verde Copper Co., 196 
U. S. 207, 215. United States v. George, 228 U. S. 14, 
21 . 

• •••#••#• 

“The Secretary and the board must keep within the 
statute, Merritt v. Welsh, 104 U. S. 694, which goes to 
their jurisdiction, see Interstate Commerce Commis¬ 
sion v. Northern Pacific Ry. Co., 216 U. S. 538, 544, and 
we see no reason why the restriction should not be 
enforced by injunction, as it was, for instance, in Bacon 
v. Rutland R. R. Co., 232 U. S. 134, Philadelphia Co. v. 
Stimson, 223 U. S. 605, 620. Sante Fe Pacific R. R. Co. 
v. Lane, 244 U. S. 492. We are satisfied that no other 
remedv, if there is any other, will secure the plaintiffs’ 
rights'” [246 U. S. 606, 608-609, 610.] 
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Since that time the Declaratory Judgment Act has been 
adopted and has been held to afford an alternative 
remedy even in cases where the circumstances do 
not yet “call for the intervention of a court of 
equity through injunctive process.” See Redlcmds Foot¬ 
hill Groves v. Jacobs, 30 Fed. Supp. 995 (D. C. Cal. 1940). 
That suit was for both injunctive and declaratory relief. 
After finding injunction not yet appropriate (1006), the 
court turned to consideration of relief by way of declara¬ 
tory judgment and decided that it should be available 
against those in actual administrative authority in the 
Wage and Hour Division of the Department of Labor. In 
the course of his discussion, Judge Yankwich referred to 
earlier cases and texts indicating the propriety of such re¬ 
lief, and concluded (1008): 

“I agree with this view. I can conceive of no good 
reason for not relieving a citizen of a threat of official 
action resulting from his relation to a governmental 
agency. 

“A declaration of non-liability as applied to such a 
relationship is, if at all, more important in these days 
of expansion of governmental frontiers, than a similar 
declaration as to contractual relations.” 

In Dun & Bradstreet, Inc. v. City of New York, 276 N. Y. 
198; 11 N. E. (2d) 728; the appellant brought an action for 
an injunction and a declaratory judgment to determine 
whether it was taxable under a law of the City of New York, 
imposing a sales tax on services. In holding the appellant 
w’as not liable for the payment of the tax and that the ac¬ 
tion could be maintained, the Court of Appeals said: 

“As we have reached the conclusion that appellant 
is not taxable under the local law, it remains to deter¬ 
mine whether an action for a declaratory judgment un¬ 
der Section 473 of the Civil Practice Act constitutes a 
proper remedy. 

“It is undoubtedly the general rule that, in cases 
where taxing officers have jurisdiction, their acts are 
not void for mere error and cannot be collaterally at- 
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tacked but can only be reviewed in the manner provided 
by statute. It is equally well settled that if they act 
entirely without jurisdiction in making an assessment 
their act may he enjoined hy a court of equity. In such 
a case, the rule against collateral attack does not apply. 

• • • • 

“If taxing officers act without jurisdiction, their acts 
are illegal and void. In such a case, certiorari is not 
an adequate remedy even if a proper one. 

* * • • 

“The undisputed facts in this case make it peculiarly 
one where the remedy of a declaratory judgment 
should be granted. That remedy is applicable in cases 
where a constitutional question is involved or the legal¬ 
ity or meaning of a statute is in question and no ques¬ 
tion of fact is involved. In such cases, pure questions 
of law are presented. It would be difficult to imagine 
a case where that remedy would be more applicable. 

• • • • 

“The Appellate Division in reversing stated that the 
special procedure for the assessment and review of the 
taxes imposed is the exclusive procedure to be followed. 
We reach a contrary conclusion under the special cir¬ 
cumstances involved in the case.” (Italics supplied.) 

In Rockland Power & Light Co. v. City of New York, 289 
N. Y. 45; 43 N. E. (2d) 803; the appellant brought an action 
for a declaratory judgment to determine the right of the 
City of New York to take from the Delaware River, water 
for the use of the inhabitants of the City. The City had 
previously instituted a condemnation proceeding to which 
the appellant was not a party since the City was not seek¬ 
ing to appropriate any of the appellant’s property. 

In discussing the language used by the Court in the case 
of German Masonic Temple Association v. City of New 
York, 279 N. Y. 452; 18 N. E. (2d) 657, the Court said: 

“In reversing the judgment of dismissal this court 
held that special reasons did exist why ‘a declaratory 
judgment may appropriately be directed’ citing Dun & 
Bradstreet, Inc. v. City of New York, 276 N. Y. 198,11 
N. E. 2nd 728. 
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“The reasons for that determination are indicated in 
the cited case. Briefly stated these reasons are: (1) 
Assuming the truth of the allegations of the complaint 
it appears that the taxing officers acted without juris¬ 
diction and their acts are illegal and void. (2) Cer¬ 
tiorari and statutory remedies analogous to certiorari 
do not furnish an adequate remedy in such case. (3) 
Where the Facts are undisputed and only the validity 
or legality of the statute is questioned there are no 
countervailing advantages in relegating the plaintiff 
to the statutory proceeding, though perhaps questions 
of fact could be settled at least as expeditiously in those 
proceedings as in an action for a declaratory judgment. 
We point out here, parenthetically, the reference, in the 
opinion in that case to the circumstance that ‘there is 
no issue of fact’ is misread when it is construed as an 
indication that an action for a declaratory judgment 
must be dismissed whenever there are disputed ques¬ 
tions of fact. 

• • * • 

“Nor should the discussion by this court of the 
merits of the claim of legal rights of the plaintiff * # # 
be accepted as an indication that ordinarily, upon a 
motion made by the defendant to dismiss the complaint, 
the merit or lack of merit of the claim of legal rights 
by the plaintiff in an action for a declaratory judgment 
is a decisive or even a relevant consideration. It was a 
relevant consideration in that case (Dun & Bradstreet) 
and was discussed in the opinion because, unless it 
appeared from allegations of the complaint that the tax 
officers acted without jurisdiction, the plaintiff could be 
compelled as a matter of law to resort to the proceed¬ 
ing provided by the local law in order to challenge the 
determination of officers empowered to assess the tax 
authorized by that law.” (Italics supplied.) 

In Scott v. Alabama State Bridge Corp., 233 Ala. 12, 17, 
the Court said: 

“Controversies touching the legality of the acts of 
public officials, or public agencies, challenged by parties 
whose interests are adversely affected, are one of the 
favored fields for such declaratory judgment, styled in 
the act and in the authorities, the ‘declaration.’ Offi- 
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cial action, done or threatened, challenged as unlawful, 
a usurpation of official power, whether lack of author¬ 
ity appears in the terms of the statutes, or because of 
unconstitutionality thereof, are said to be determinable 
in this manner rather than force the parties to seek 
injunctive relief, which involves many questions going 
to the propriety of such relief.” 

In Duncan v. A. R. Krull Co., 57 Ariz. 472, 114 P. (2d) 
888 (1941), the question involved the power of the super¬ 
intendent of the Department of Liquor Licenses to make a 
regulation requiring containers holding at least eleven fluid 
ounces, as against the governing statute of the Board of 
Liquor Licenses which provided for a minimum capacity 
for containers of eight ounces. Plaintiff had eight-ounce 
containers in stock, and sought a declaration that the ad¬ 
ministrative official was exceeding his statutory powers. 
There was even no threat to enforce penalties for the plain¬ 
tiff’s proposed violation of the regulation. A declaration 
was issued. 

In Rubel Cory. v. Bolmd, 177 Misc. 638; 31 N. Y. S. (2d) 
572, the New York State Labor Relations Board moved to 
dismiss an action for declaratory judgment on the ground 
that the Court was without jurisdiction; that the sole rem¬ 
edy of the plaintiff was judicial review of a final order by 
the Board. The Court denied the motion and said (639) : 

“Where the controversy between the parties relates 
to the power of the Board to act at all, and a determina¬ 
tion in favor of the plaintiff would render any further 
proceedings by the Board wholly superfluous, an action 
for a declaratory judgment may properly be main¬ 
tained. On the other hand, where the ‘propriety of the 
Board’s action rather than its power to act is in ques¬ 
tion’, maintenance of an action for a declaratory judg¬ 
ment would defeat the legislative intent to eliminate 
‘ the delay caused by judicial review of numerous inter¬ 
mediate steps in a controversy between employer and 
employee.’ ( Matter of Wallach’s, Inc. v. Boland, 253 
App. Div. 371, 373; Great Atlantic & Pacific Tea Co. v. 
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Boland, 176 Misc. 258, 263; affd. 261 App. Div. 900. 
See, also, Bank of Yorktown v. Boland, 280 N. Y. 
673.) ” 


CONCLUSION. 

This case presents an opportunity to clarify the status 
of the declaratory judgment procedure where a Federal 
agency is willfully threatening to act outside of its juris¬ 
diction. In similar circumstances, State courts have shown 
their willingness to grant declaratory judgments. No good 
reason has been advanced by appellees why the Federal rule 
should be otherwise. In equity and conscience this appel¬ 
lant should be entitled to present its legal points at this 
time. The Declaratory Judgment Act gives the remedy. 
There is ample precedent for holding that appellant can 
avail itself of that remedy. The case should be reversed 
and remanded and heard on the merits of the complaint. 

Respectfully submitted, 

James F. Hoge, 

41 East 42nd Street, 

New York 17, N. Y. 

Preston B. Kavanagh, and 

Preston C. King, Jr., 

707 Munsey Building, 
Washington 4, D. C., 
Attorneys for Appellant. 

Edwin Borchard, 

Yerne G. Cawley, 

Of Counsel. 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 

No. 8595. 

MILES LABORATORIES, INC., Appellant , 

v. 

FEDERAL TRADE COMMISSION ETC., ET AL., 

Appellees. 

Appeal from the District Court of the United States for the 

District of Columbia. 

JOINT APPENDIX. 

I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED. 

1 Endorsed: Filed Dec 14 1942 Charles E. Stew¬ 

art, Clerk. 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 18057 

Miles Laboratories, Inc., a corporation, Myrtle and Mc- 
Naughton Streets, Elkhart, Indiana, Plaintiff , 

v. 

Federal Trade Commission, a commission created by Act 
of Congress, Federal Trade Commission Building, 
Washington, D. C., 
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William A. Ayres, individually and as a member and chair¬ 
man of the Federal Trade Commission, Federal Trade 
Commission Building, Washington, D. C. 

Garland S. Ferguson, individually and as a member of the 
Federal Trade Commission, Federal Trade Commis¬ 
sion Building, Washington, D. C., 

Ewin L. Davis, individually and as a member of the Fed¬ 
eral Trade Commission, Federal Trade Commission 
Building, Washington, D. C., 

Charles H. March, individually and as a member of the 
Federal Trade Commission, Federal Trade Commis¬ 
sion Building, Washington, D. C., 

Robert E. Freer, individually and as a member of the Fed¬ 
eral Trade Commission, Federal Trade Commission 
Building, Washington, D. C., 

Defendants. 

Complaint 

Plaintiff, Miles Laboratories, Inc., a corporation, com¬ 
plains of Federal Trade Commission, William A. 
2 Ayres, individually and as chairman of the Federal 
Trade Commission, Garland S. Ferguson, individu¬ 
ally and as a member of the Federal Trade Commission, 
Ewin L. Davis, individually and as a member of the Fed¬ 
eral Trade Commission, Charles II. March, individually 
and as a member of the Federal Trade Commission, and 
Robert E. Freer, individually and as a member of the Fed¬ 
eral Trade Commission, and respectfully states to the 
Court: 

1. Plaintiff, Miles Laboratories, Inc., now is and at all 
times herein mentioned has been a corporation incorporated 
and existing under and by virtue of the laws of the State 
of Indiana, having its principal office in the City of Elk¬ 
hart, Indiana. 

2. Defendant, Federal Trade Commission, is a commis¬ 
sion created and existing under and pursuant to an Act of 
Congress entitled the “Federal Trade Commission Act,” 
as amended (15 U. S. C. A. 41, 38 Stat. 717, amended 52 
Stat. 111). Its official functions are performed and its main 
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office is located in the District of Columbia. Defendant, 
William A. Ayres, is and at all times mentioned herein has 
been a member and chairman of the Federal Trade Com¬ 
mission. Defendants Garland S. Ferguson, Ewin L. Davis, 
Charles H. March and Robert Freer are and at all times 
herein mentioned have been members of the Federal Trade 
Commission. 

3. Said five individual defendants compose the Federal 
Trade Commission. They have been appointed by the 
President by and with the advice of the Senate under the 
provisions of Section 1 of the Federal Trade Commission 
Act. All of said individual defendants maintain their prin¬ 
cipal offices and perform their official functions, as members 
of the Federal Trade Commission, in the District of Co¬ 
lumbia. 

3 4. This action arises under the Declaratory Judg¬ 

ment statute of the United States (28 U. S. C. A. 
400; Judicial Code, Sec. 274 (d)), and preseilts a federal 
question as hereinafter more fully appears. The matter in 
controversy exceeds, exclusive of interest and costs, the 
sum of Three Thousand Dollars ($3,000). 

5. For the reasons hereinafter alleged, there is an actual, 
real and existing controversy between the plaintiff and the 
defendants. 

6. Plaintiff is now, and for more than twenty-five years 
last past has been, engaged in, among other things, the man¬ 
ufacture, sales and distribution in interstate commerce of 
certain medicinal preparations known as “Dr. Miles’ Ner¬ 
vine,” “Dr. Miles’ Nervine Tablets,” and “Dr. Miles’ Anti- 
Pain Pills,” the sales which exceed the sum of $900,000 an¬ 
nually, and it has built up and created a good will in con¬ 
nection therewith having a value of more than One Million 
Dollars ($1,000,000). 

7. At all the times hereinafter mentioned, plaintiff’s 
products designated “Dr. Miles’ Nervine,” “Dr. Miles’ 
Nervine Tablets” and “Dr. Miles’ Anti-Pain Pills’ have 
been, and are, packaged and sold in bottles, tins and cartons. 



4 


The cartons, tins and labels bear the following statements 
and representations with respect to the conditions of use 
recommended for said products and set forth the active in¬ 
gredients, the purposes for which the products are effective, 
the dosage and precautionary statements as follows: 

Dr. Miles’ Nervine 


Contains: 
4V 2 gr. 
4% gr. 

V 2 gr. 


Active Ingredients 
Each Teaspoonful (Vs oz.) 

Sodium Bromide 

Potassium Bromide 
Ammonium Bromide 
(Non-Alcoholic) 

A Sedative 

For the following Functional Nervous Disturbances; 
Nervous Headache 
Nervous Irritability and Excitability 
Sleeplessness and Restlessness 
Adult Dose: 

1 teaspoonful in */> glass of water. 

Repeat in 1 hour if necessary but do not exceed 3 tea¬ 
spoonfuls in 24 hours. 

Caution: 

Do not exceed recommended dosage, nor give to children. 
Overdosage or habitual use, or use in the presence of 
kidney disease may be dangerous. 

If skin rash appears, discontinue use. 

If symptoms persist, see your physician. 

Dr. Miles Nervine Tablets 
An effervescent sedative 
Each tablet contains: 

Sodium Bromide 
Potassium Bromide 
Ammonium Bromide 
Sodium Bicarbonate 
Citric Acid 


4 Vi gr. 
4 Yo gr. 
V'l gr. 


5 


A Sedative for the Following Functional Nervous Dis¬ 
turbances : 

Nervous Headache, Sleeplessness and Restlessness Nerv- 
our Irritability and Excitability. 

Adult Dose: 1 tablet dissolved in a glass of water. Re¬ 
peat in 1 hour if necessary but do not exceed 3 tablets 
in 24 hours. 

Tablets must always be dissolved in water before taking. 

Caution: Do not exceed recommended dosage, nor give 
to children. Overdosage or habitual use, or use in the 
presence of kidney disease may be dangerous. If skin 
rash appears discontinue use. If symptoms persist, 
see your physician. 

Dr. Miles’ Anti-Pain Pills 

Active Ingredients 

Each Tablet Contains: 

Acetanilid 2 Grains 

Tincture Capsicum 
Caffeine 

For the Relief of 

Simple Headache and Neuralgia, Pain Caused by Tooth 
Extraction, Functional Menstrual Pains. 

Dose: 1 tablet swallowed or chewed, followed by water. 
If not relieved, repeat after interval of 3 hours. Do 
not exceed 2 tablets in any 24 hours. 

Not for Use by Children. 

Caution: This preparation is for relief of occasional 
pain; not for continuous use. Do not exceed recom- 
5 mended dosage. Continuous use may result in seri¬ 
ous effects. If pain is unusual in character or recurs 

frequently, see your physician. 

Miles Laboratories, Inc., Elkhart, Indiana, U. S. A. 

Specimens of cartons, labels and package inserts which con¬ 
stitute the complete packaging of said products are at¬ 
tached hereto on several sheets as Exhibit A-l to A-3 
inclusive. 
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8. The Federal Food, Drug and Cosmetic Act (21 U. S. 
C. A. 301, 52 Stat. 1040) enacted by the Congress in 1938 
and later amended is an Act to prohibit the shipment in 
interstate commerce of all adulterated or misbranded 
foods, drugs, devices, and cosmetics and imposes various 
requirements in said Act set forth for the labeling of such 
articles, and is administered by the Federal Food and Drug 
Administration of the Federal Security Agency, pursuant 
to the Act of Reorganization (Reorganization Plan No. IV, 
Sec. 12, effective June 30,1940, 54 Stat. 1237). 

9. Said Federal Food, Drug and Cosmetic Act, Sec. 201 
(m), 21 XJ. S. C. A. 321 (m), defines “Labeling’’ as follows: 

“The term ‘labeling" means all labels and other written, 
printed or graphic matter (1) upon any article or any of its 
containers or wrappers, or (2) accompanying such article.” 

10. Said Federal Food, Drug and Cosmetic Act provides, 
among other things, that a drug shall be deemed to be mis¬ 
branded 

Sec. 508 (f), 21 U. S. C. A. 352 (f): 

‘‘Unless its labeling bears (1) adequate directions for use; 
and (2) such adequate warnings against use in those patho¬ 
logical conditions or by children where its use may be dan¬ 
gerous to health, or against unsafe dosage or methods or 
duration of administration or application, in such manner 
and form, as are necessary for the protection of 
6 users; Provided, That where any requirement of 
clause (1) of this paragraph, as applied to any drug 
or device, is not necessary for the protection of the public 
health, the Administrator shall promulgate regulations ex¬ 
empting such drug or device from such requirement.” 

11. Pursuant to the provisions of said Federal Food, 
Drug and Cosmetic Act set forth in the next preceding 
paragraph, plaintiff’s products aforesaid contain on their 
cartons, labels and package inserts the following directions 
and warnings: 
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“Dr. Miles’ Nervine” 

“Adult Dose 

1 teaspoonful in J /2 glass of water. Repeat in 1 hour 
if necessary but do not exceed 3 teaspoonfuls in 24 hours. 
Caution 

Do not exceed recommended dosage, nor give to chil¬ 
dren. Overdosage or habitual use, or use in the presence 
of kidney disease may be dangerous. If skin rash ap¬ 
pears discontinue use. If symptoms persist, see your 
physician.” 

“Dr. Miles’ Nervine Tablets” 

“Adult Dose 

1 tablet dissolved in a glass of water.. Repeat in 1 hour 
if necessary but do not exceed 3 tablets in 23 hours. 

Caution 

Do not exceed recommended dosage, nor give to chil¬ 
dren. Overdosage or habitual use, or use in the presence 
of kidney disease may be dangerous. If skin rash ap¬ 
pears discontinue use. If symptom persist, see your 
physician.” 

“Dr. Miles’ Anti-Pain Pills” 

“Dose: 

1 tablet swallowed or chewed, followed by water. If 
not relieved, repeat after interval of 3 hours. Do not 
exceed 2 tablets in any 24 hours. Not For Use By 
Children. 

Caution: 

This preparation is for relief of occasional pain; not 
for continuous use. Do not exceed recommended 
7 dosage. Continuous use may result in serious 
effects. If pain is unusual in character or recurs fre¬ 
quently, see your physician.” 
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12. Plaintiff’s products shipped in interstate commerce, 
as aforesaid, comply with all the provisions of the Federal 
Food, Drug and Cosmetic Act. The practice of the Federal 
Food and Drug Administration is to permit the use of 
labels and labeling on goods shipped in interstate commerce 
unless the labels or labeling are disapproved by the Admin¬ 
istration as in violation of the Act. Plaintiff’s labels and 
labeling have not been disapproved and Plaintiff is free to, 
and does, ship in interstate commerce its products bearing 
said labels and labeling. 

13. Advertisements by plaintiff of said products insofar 
as plaintiff advertises them, referred to in a form of stipu¬ 
lation hereinafter identified as a part of Exhibit B to this 
complaint, include one of the following statements: 

“Full Directions on Package—Read Them” 

or 

“Read Full Directions on Bottle,” 

or other similar cautionary directions. 

14. The Federal Trade Commission Act, as amended in 
1338, prohibits the dissemination of false advertisements in 
commerce in the following words (15 U. S. C. A. 52; 52 
Stat. 114): 

“(a) It shall be unlawful for any person, partnership, or 

corporation to disseminate, or cause to be disseminated, 

anv false advertisement— 

•> 

“(1) By United States mails, or in commerce by any 
means, for the purpose of inducing, or which is likely to 
induce, directly or indirectly the purchase of food, 
8 drugs, devices or cosmetics; or 

“ (2) By any means, for the purpose of inducing, or 
which is likely to induce, directly or indirectly, the purchase 
in commerce of food, drugs, devices or cosmetics. 

“(b) The dissemination or the causing to be disseminated 
of any false advertisements within the provisions of sub¬ 
section (a) of this section shall be an unfair or deceptive 
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act or practice in commerce within the meaning of section 
45 of this title.** 

15. The said Federal Trade Commission Act defines 
“false advertisement*’ as follows: 

Section 15 (a), 15 U. S. C. A. 55(a): 

“The term ‘false advertisement’ means an advertisement, 
other than labeling which is misleading in a material re¬ 
spect; and in determining whether any advertisement is 
misleading, there shall be taken into account (among other 
things) not only representations made or suggested by 
statement, word, design, device, sound, or any combination 
thereof, but also the extent to which the advertisement 
fails to reveal facts material in the light of such repre¬ 
sentations or material with respect to consequences which 
may result from the use of the commodity to which the 
advertisement relates under the conditions prescribed in 
said advertisement, or under such conditions as are cus¬ 
tomary or usual. No advertisement of a drug shall be 
deemed to be false if it is disseminated only to members 
of the medical profession, contains no false representation 
of a material fact, and includes, or is accompanied in each 
instance by truthful disclosure of, the formula showing 
quantitatively each ingredient of such drug.” 

16. Among other procedures in the Federal Trade Com¬ 
mission Act, it is provided in Sec. 14 (a), 15 U. S. C. A. 54 
(a) thereof that: 

“Any person, partnership, or corporation who violates 
any provision of section 12 (a) (Sec. 52 (a) of this title) 
shall, if the use of the commoditv advertised mav be in- 
jurious to health because of results from such use under 
the conditions prescribed in the advertisement thereof, or 
under such conditions as are customary or usual, or if 
such violation is with intent to defraud or mislead, be 
guilty of a misdemeanor, and upon conviction shall be pun¬ 
ished by a fine of not more than $5,000 or by im- 
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9 prisonment for not more than six months, or by 
both such fine and imprisonment; except that if the 

conviction is for a violation committed after a first con¬ 
viction of such person, partnership, or corporation, for 
any violation of such section, punishment shall be by a 
fine of not more than $10,000 or by imprisonment for not 
more than one year, or by both such fine and imprison¬ 
ment; Provided, That for the purposes of this section 
meats and meat food products duly inspected, marked, and 
labeled in accordance with rules and regulations issued 
under the Meat Inspection Act, approved March 4, 1907, 
as amended, shall be conclusively presumed not injurious 
to health at the time the same leave official ‘ establish¬ 
ments 

17. Said Federal Trade Commission Act does not con¬ 
tain a section or provision corresponding to the section of 
the Federal Food, Drug and Cosmetic Act set out in Para¬ 
graph 10, above, as respects advertising or any provision 
respecting the definition of a false advertisement other 
than the sub-section set forth in Paragraph 15, above. 

18. The defendant, Federal Trade Commission, com¬ 
posed of the five individual defendants herein named, act¬ 
ing by the Chief Trial Examiner of the Commission, noti¬ 
fied the plaintiff in writing, on November 17, 1942, that 
plaintiff’s packages, labels and labeling failed adequately 
to reveal the potential danger to health that might result 
from the excessive use of its products, “Dr. Miles’ Nerv¬ 
ine,” “Dr. Miles’ Nervine Tablets” and “Dr. Miles’ Anti- 
Pain Pills.” Attached to said notification was a state¬ 
ment of procedure which might be followed to dispose of 
controversy by stipulation, and agreement to cease and 
desist. Also attached was a stipulation in the form satis¬ 
factory to the defendants. The foregoing papers are at¬ 
tached to this complaint and marked Exhibit B. 

10 19. As shown by said Exhibit B, defendants 
threaten, in event of refusal or failure on the part 

of plaintiff to execute said stipulation, to institute pro¬ 
ceedings immediately against plaintiff. 
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20. By the terms of the “Stipulation as to the Facts and 
Agreement to Cease and Desist,” submitted to plaintiff by 
the defendants, (Exhibit B), the plaintiff would be re¬ 
quired to admit (a) that excessive use of “Dr. Miles’ 
Nervine” and “Dr. Miles’ Nervine Tablets” may result 
in mental derangement of the user and (b) that excessive 
use of “Dr. Miles’ Anti-Pain Pills” may cause collapse or 
dependence upon said product. 

21. By the terms of said “Stipulation As To The Facts 
and Agreement To Cease And Desist,” the defendants 
contend that the excessive use of “Dr. Miles’ Nervine” 
and “Dr. Miles’ Nervine Tablets” will, or may, cause 
mental derangement and that they have the authority to 
demand that the caution appearing in the labeling of said 
products contain a warning that the repeated or excessive 
use of said products may result in mental derangement 
and that they have the authority to enforce said demand 
by prohibiting the plaintiff from disseminating any ad¬ 
vertisements of said products unless such advertise¬ 
ments—on the pretext that they are otherwise “false ad¬ 
vertisements” or “unfair methods of competition”—con¬ 
tain a statement that if said products are used in excess 
of the dosage recommended, such excessive use may be 
dangerous, causing mental derangement and/or skin erup¬ 
tions, as stated in said stipulation as follows: 

“. . . said preparation or preparations should not be used 
in excess of the dosage recommended, that such excessive 
use may be dangerous, causing mental derangement 
and/or skin eruptions, and that they should not be 
11 taken by or administered to children; Provided, 
however, that if the directions for the use of each of 
said preparations, whether appearing on the label, in the 
labeling, or in both label and labeling, contain adequate 
and specific warnings of its potential danger to health as 
aforesaid, said advertisement need contain only the cau¬ 
tionary statement: Caution, Use Only As Directed.” 
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22. By the terms of said “Stipulation As To The Facts 
and Agreement To Cease and Desist,” the defendants con¬ 
tend that the excessive use of “Dr. Miles’ Anti-Pain 
Pills” may cause collapse and/or dependence upon said 
product and that they have the authority to demand that 
the labeling of said product contain a warning that the 
excessive use of said product may result in collapse and/or 
dependence upon the said product, and that they have the 
authority to enforce said demand by prohibiting the plain¬ 
tiff from disseminating any advertisements of said prod¬ 
uct unless such advertisements—on the pretext that they 
are otherwise “false advertisements” or “unfair meth¬ 
ods of competition”—contain a statement that if said 
product is used in excess of the dosage recommended, such 
excessive use may be dangerous, causing collapse and/or 
dependence upon said product, as stated in said stipula¬ 
tion as follows: 

“. . . said preparation should not be used in excess of the 
dosage recommended, that such excessive use may be dan¬ 
gerous, causing collapse, and/or dependence upon the 
drug, and that it should not be taken by or administered 
to children: Provided, however, that if the directions for 
the use of such preparation, whether appearing on the 
label, in the labeling, or in both label and labeling, contain 
adequate and specific warnings of its potential danger to 
health as aforesaid, said advertisement need contain 
only the cautionary statement: Caution, Use Only As 
Directed.” 

12 23. As will be seen from a comparison of the cau¬ 

tions appearing upon plaintiff’s labels, cartons and 
package inserts (paragraph 7 hereof) with the criticisms 
made by the defendants of said cartons, labels and pack¬ 
age inserts, plaintiff’s cautionary statements include all 
and more than is contained in the defendant’s criticisms 
except that with respect to “Dr. Miles’ Nervine” and 
“Nervine Tablets,” there is not a statement that excessive 
use of the products may result in mental derangement, and 
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that with respect to “Dr. Miles’ Anti-Pain Pills” there is 
not a statement that excessive use of the article may cause 
collapse and/or dependence upon the article. All adver¬ 
tising used by plaintiff directs attention to the full direc¬ 
tions appearing in the labeling. The action of defen¬ 
dants in demanding that plaintiff submit to the terms of 
the stipulation prepared by defendants or face the trial 
of a proceeding, or proceedings, brought by defendants 
plainly indicates an intention on the part of defendants to 
assume jurisdiction directly or indirectly over the labeling 
employed by plaintiff, in express violation of the terms of 
the Federal Trade Commission Act heretofore quoted. 
Said action of defendants likewise plainly indicates an in¬ 
tention on their part to require in plaintiff’s advertising 
cautionary statements, beyond any required by the Federal 
Food, Drug and Cosmetic Act, to be included in plaintiff’s 
labeling, and to make such requirement as a means of com¬ 
pelling the inclusion of said statements in plaintiff’s label¬ 
ing, an action plainly beyond the power of the defendants, 
if acting lawfully and within the scope of their jurisdiction. 

24. The claims, demands and threatened action of 
13 the defendants set out and described above are ille¬ 
gal, unlawful, arbitrary, and in excess of the powers 
and authority vested in them by the Federal Trade Commis¬ 
sion Act, or in any other Federal statute, for the following 
reasons, and each of them, separately and severally, to wit: 

(a) The defendants have no lawful authority over the 
contents of the labels or labeling used by plaintiff in con¬ 
nection wdth the marketing and sale of its products. 

(b) The procedure heretofore adopted by the defendants 
in this matter amounts to an assumption by them of the 
right to prescribe the contents of the labels or labeling used 
by plaintiff in connection with the marketing and sale of its 
products. 

(c) The defendants have no lawful authority to require 
plaintiff to include in the advertising of its products warn¬ 
ings concerning consequences which might result from the 
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consumption or use of the products in a manner contrary to 
the directions for such consumption or use which plainly 
appear in the labeling- of the products and to which refer¬ 
ence is made in plaintiff’s advertising. 

(d) The demands of the defendants are not related to 
consequences which may result from the use of plaintiff’s 
products under the conditions prescribed in plaintiff’s ad¬ 
vertisements or under such conditions as are custom- 

14 ary or usual. The Federal Trade Commission Act 
deals with normal use or with use recommended in 

advertisements and does not, in any of its provisions, pro¬ 
vide for and require warnings and statements in advertise¬ 
ments against use of plaintiff’s products in quantities ex¬ 
ceeding the recommended dose or with greater frequency 
than that recommended, and the defendants are without 
jurisdiction or authority to demand or require that plaintiff 
include such warnings and statements in its advertisements. 

(e) Defendants’ demands, related as aforesaid to ex¬ 
cessive use, set no boundaries as to the extent and degree 
of excessive use. 

(f) Whether or not the excessive use of plaintiff’s said 
products would be dangerous, if at all, would depend upon 
the extent and degree of excess both as to dosage and/or 
duration and continuousness of use, and since plaintiff’s 
labeling contains directions and warnings against excessive 
use and since plaintiff’s advertisements contain no direc¬ 
tions for use other than by reference to the directions in the 
labeling, defendants are exceeding their authority in de¬ 
manding further statements as hereinbefore described. 

25. If plaintiff were to comply with the demands of the 
defendants and sign said stipulation: 

15 (a) The good will connected with said products 
would be destroyed and cease to be of any value; 

(b) Plaintiff would be required, at great expense to it, 
to destroy or not hereafter use all labels, tins, cartons and 
advertising matter concerning said products it now has on 
hand and available for use; 
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(c) It would have to obtain from all wholesalers, jobbers 
and dealers all of said products in their possession for sale, 
and remove the labeling therefrom and attach new labeling 
thereto; destroy or not hereafter use the tins, bottles and 
cartons in which said products are now contained, destroy 
or not hereafter use the direction sheets contained in said 
tins and cartons, all at an expense to it in excess of Twenty- 
Five Thousand Dollars ($25,000.00) 

(d) It would admit and confess that it has been guilty of 
a violation of the criminal statute set forth in paragraph 
16 hereof. 

26. If plaintiff fails to comply with the demands of the 
defendants by failing to sign and execute said stipulation, 
it will: 

(a) If said demands are lawful, be guilty of a violation 
of the statute set out in paragraph 16 hereof, punishable by 
a fine of Ten Thousand Dollars ($10,000) or by imprison¬ 
ment for one year or both. 

16 (b) Be required at great expense in money and 

time to defend the complaint that will be filed against 
it by the defendants. 

(c) Receive adverse and harmful publicity which will re¬ 
sult from the filing against it of the complaint by the de¬ 
fendants and the trial thereof and the hearing thereon, 
which publicity will cause a reduction in the sales of, and 
the profit that would otherwise be made on the sales of, 
said products in a great and ruinous amount. 

(d) Be required at great expenditures of money and 
time to try issues of fact which the defendants are without 
legal authority so to raise and have no jurisdiction to de¬ 
termine and will suffer undue interference with its busi¬ 
ness, and plaintiff is without means of a judicial determina¬ 
tion of the defendants’ jurisdiction and authority except 
at the conclusion of such long, drawn out and expensive 
proceeding before defendants. 

(e) Be unable, if defendants find it guilty of the charges 
contained in said complaint, to obtain a judicial review of 
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said final decision and order if there is introduced against 
it any evidence to support said charges no matter how 
overwhelming the evidence it introduces to disprove said 
charges may be. 

27. Plaintiff has notified the defendants of its refusal to 
comply with the demands made upon it by the defendants 
and of its refusal to sign the “Stipulation As To The Facts 
and Agreement To Cease And Desist,” offered by defen¬ 
dants. Plaintiff’s refusal is based upon its belief 
17 that the actions of defendants are illegal; that the 
action of defendant, Federal Trade Commission, is 
beyond the scope of its statutory authority; and that the 
actions of the individual defendants herein are beyond the 
power conferred by statute upon their respective offices. 
As a result of the existing controversy between the parties, 
proceedings against the plaintiff will immediately be in¬ 
stituted in due course under the practice adopted by the 
defendants and presently in effect. 

AVherefore, plaintiff prays: 

(1) That process issue from this Honorable Court re¬ 
quiring the defendants and each of them to answer this 
complaint. 

(2) That this Honorable Court render a declaratory 
judgment in favor of plaintiff that 

(a) The defendants have no right, power or authority to 
determine the legality and validity of the language appear¬ 
ing in the labeling of plaintiff’s products; 

(b) The defendants have no right, power or authority to 
force plaintiff to vary the language used in the labeling of 
plaintiff’s products. 

(c) The defendants exceed their authority in seeking to 
compel plaintiff to include in its advertising the warnings 
demanded by defendants or any warnings above and be¬ 
yond those with respect to consequences which may result 
from the use of the plaintiff’s products under the condi- 
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tions prescribed in plaintiff’s advertisements or under such 
conditions as are customary or usual. 

(d) The defendants have no lawful authority to require 

plaintiff to include in the advertising of its products 

18 warnings concerning consequences which might re¬ 
sult from the consumption or use of the products in 

a manner contrary to the directions for such consumption 
or use which plainly appear in the labeling of the prod¬ 
ucts and to which reference is made in plaintiff’s adver¬ 
tising. 

(e) The plaintiff has fully complied with all legal require¬ 
ments imposed by the Federal Trade Commission Act upon 
plaintiff’s advertising of its products. 

(3) That plaintiff have such other and further relief as 
the Court shall deem proper in the premises. 

MILES LABORATORIES, INC. 

By JAMES F. HOGE 
41 East 42nd Street 
New York, New York 

PRESTON B. KAVANAGIJ 
P. C. KING, JR. 

707 Munsey Building, 
Washington, D. C. 

Its Attorneys 

VERNE G. CAWLEY 
311 Monger Building 
Elkhart, Indiana 
Of Counsel , 

19 State of New York 

County of New York $s: 

Charles S. Beardsley, being first duly sworn, deposes and 
says that he is Vice-President and agent in this behalf of 
Miles Laboratories, Inc., plaintiff in the above entitled 
cause, that he has knowledge of the facts, that he has read 
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the foregoing complaint and knows the contents thereof 
and that the same is true except as to the allegations stated 
to be upon information and belief, and as to those he be¬ 
lieves it to be true. 

CHARLES S BEARDSLEY 

Subscribed and sworn to before me this 10th day of De¬ 
cember, 1942. 

HENRY 0. BEDARD 

(Seal) Notary Public, Bronx County 

Bronx Co. Clk. No. 225. Reg. No. 241B44. 

Certificates Filed in N. Y. Co. Clk. No. 136S, Reg. No. 
4B824. 

Commission expires March 30, 1944. 

#*#######• 
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DR. MILES' 

ft*e.US.NtOK. 


NERVINE 

(Liquid) 


3’ M 11 f s 

NERVINE 


ACTIVE INGREDIENTS 

Each Teaspoonful (Vfe oz.) Contains! 

Sodium Bromide 4Vg gr. 

Potassium Bromide 4% gr. 

Ammonium Bromide V» gr. 

(Non-Alcoholic) 



INDICATIONS AND DOSAGE 


Dr. Miles Nervine Liquid is effective as a sedative for the following 
Functional Nervous Disturbances: 


SLEEPLESSNESS AND RESTLESSNESS 

Insomnia or lack of ability to fall asleep can often be attributed to 
nervous or emotional excitability. One of the desirable effects of the 
active ingredients in Dr. Miles Nervine Liquid is to relieve insomnia by 
calming the nervous system and so enabling one to fall asleep. 


NERVOUS IRRITABILITY AND EXCITABILITY 

For these, rest is the primary consideration. Modem strain and 
stress have placed a great load on our emotional machinery. Excitement 
prevents us from sensing the nervous fatigue of which irritability and 
excitability are symptoms. Dr. Miles Nervine Liquid is effective to 
help relieve the over-wrought nervous condition responsible for these 
symptoms. 


NERVOUS HEADACHE 

Worry, anxiety, and overwork frequently produce an upset or dis¬ 
turbed nervous system which may result in irksome nervous headaches. 
A sedative, such as Dr. Miles Nervine Liquid, will usually give soothing 
relief for headaches of this type. If headache persists or recurs fre¬ 
quently, consult a physician. 


ADULT DOSE 

1 teaspoonful In % glass of water. 


Repeat in 1 hour if necessary 
but do not exceed 3 teaspoonfuls in 24 hours. 


CAUTION 

Do not exceed recommended dosage, ’nor give, to children. Over¬ 
dosage or habitual use, or use in the presence of kidney disease may be 
dangerous. If skin rash appears discontinue use. If symptoms persist, 
see your physician. 


MILES LABORATORIES, INC., Elkhart, Indiana, U.S.A; 


R430 Mil* 


PrlnM In U. 8. A. 
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NERVINE 


AOTIVE INGREDIENTS 

Each Uatpoonful (li ox.) Confofno 
Sodium Bromide AVi gr. 

Potoulum Bromide 4V4 gr. 

Ammonium Bromide Mi gr. 

(Non-AItohoffc) 



A SedaiiuA 

For the Following Functional 
Nervous Disturbances* Nervous 
Headache, Nervous Irritability 
and Excitability. Sleeplessness 
and Restlessness 

ADULT DOSEi 

1 teaspoonful In V4 glass of water. 
Repeat in 1 hourlf necessary but do 
not exceed 3 teaspoonfuls In 24 hrs. 

CAUTION: 

Do not exceed recommended dos¬ 
age, nor give to children. Overdos¬ 
age or habitual use, or use In the 
presence of kidney disease may be 
dangerous. If akin rash appears dis¬ 
continue use. If symptoms persist, 
sss your physician. 
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ACTIVE INGREDIENTS 

Etch TaaipoonM (H «i>) ConMntt 

Sodium Bromide 4J4 gr. 

Potassium Bromide 4)4 gr. 

Ammonium Bromido x /% gr. 

(Non»Alcoholk) 



A Sedative 


For tfto Following Functional Nervous 
Disturbances* Nervous Headache 
Nervous Irritability and Excitability 
Sleeplessness and Restlessness 


Adult Doses 

I taatpoonful In M «!•** of watar. Rapaat In I 
hour if nacaitary but do not axcaad 3 taaipoon- 
fula In 24 hour*. 


Bromides have been 
used for many years 
in the treatment of 
afunctional nervous 
disturbances* Dr. 
Miles* Nervine sup¬ 
plies Bromides In a 
well balanced palat¬ 
able, easily adminis¬ 
tered form. 


ACTIVE INGREDIENTS 

Etch Tttipoonful (Vi ox.) Conttlnu 
Sodium Bromide 4)4 gr. 

Potassium Bromide 4)4 gr. 

Ammonium Bromide x /% gr. 

(Non*Alcoholi<) 



A Sedative 

For the Following Functional Nervous 
Disturbancess Nervous Headache 
Nervous Irritability and Excitability 
Sleeplessness and Restlessness 

Adult Dosei 

I taatpoonful in H gU»» of watar. Rapaat In I 
hour If nacaitary but do not axcaad 3 taaipoon- 
ful* In 24 hour*. 


Cautions 

Do not axcaad racommandad dottga, nor gfcrn to 
chSdran. Ovardotaga or hobihial uia, or Ufa In 
tba pratanca of kldnay ditaata may ba dangarout. 
If akin rath appaart diicontinua uia. If aymptoaaa 
paralst, aaa your phyaiclon. 


Cautions 

Do not axcaad racommandad doiaga, nor gtva to 
childran. Ovardotaga or hobttual Ufa, or Ota In 
tha pratanca of kldnay diiaata may ba dangarout. 
If tkin rath appaart ditcontinua uia. If tymptoma 
parti it, aaa your phyaicion. 
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A Sadatlva forth* Following Functional Norvoua Disturbances: 
NERVOUS HEADACHE, SLEEPLESSNESS and RESTLESSNESS 
NERVOUS IRRITABILITY and EXCITABILITY 

ADULT DOSEi 1 tablet dissolved In a glass of water. Repeat In 1 hour If necessary 
but do not exceed 3 tablets In 24 hours. 

CAUTION: Do not exceed recommended dosage, nor give to children. Overdosage 
or habitual use, or use In the presence of kidney disease may be dangerous. If skin 
rash appears discontinue use. If symptoms persist, aee your physician. 

CONTENTS 25 TABLETS 



Each Tablet Contains: 

SODIUM BROMIDE 4ft gr. POTASSIUM BROMIDE 4H gr. 

AMMONIUM BROMIDE Vt gr. 

80DIUM BICARBONATE CITRIC ACID 

PRICE 75 CENTS 

MILES LABORATORIES, INC. 

Elkhart, Indiana, U. S. A. 

B4SOP490 4,30 Printed In tJ. t 


A Sedative tor the Following Functional Nervous Disturbances: 

NERVOUS HEADACHE, SLEEPLESSNESS and RESTLESSNESS 
NERVOUS IRRITABILITY and EXCITABILITY 

ADULT DOSE: 1 tablet dissolved In a glass ot water. Repeat in 1 hour II necessary but do not exceed 3 tablets 

In 24 hours. 

Tablets must always be dissolved In water before taking. 

CAUTION: Do not exceed recommended dosage, nor give to children. Overdosage or habitual use, or use In the pres* 

•nee of kidney disease may be dangerous. It skin rash appears discontinue use. It symptoms persist, see your physician. 

PRICE 75 CENTS 

MILES LABORATORIES, INC., Elkhart, Indiana, U. S. A. 

Prt.ua i. v. a a. 


M3U0SND 
:33VJUnS 1VU 
OUVH NO ONIddVi 
AS dVG N3SOQ1 



each TABLET i Sodium Bromide 4vtrgr. Potassium Bromide 4yfc i 
v Ammonium Bromide Vfc gr. 

CONTAINS: I Sodium Bicarbonate Citric Acid 


CONTENTS 
25 TABLETS 
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A Sedative for tha Following Functional Narvoua Disturbances: 

NERVOUS HEADACHE, SLEEPLESSNESS and RESTLESSNESS 
NERVOUS IRRITABILITY and EXCITABILITY 

ADULT DOSE: 1 tablet dissolved in a glass ot water. Repeat In 1 hour If necessary but do not exceed 3 tablets 
1 . In 24 hours. 

I Tablets must always be dissolved in water before taking. 

CAUTION: Do not exceed recommended dosage, nor give to children. Overdo sage or habitual use, or use In the prat* 
inceol kidney dlataaa may be dangerous. It akin rash appears discontinue use. It symptoms parelat, tea your physician. 

• PRICE 75 CENTS 

MILES LABORATORIES, INC., Elkhart, Indiana, U. S. A. 

Prtaled I. U. 8. A. 
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DR. MILES 

R*v. U. a. Pat. Off. 

NERVINE TABLETS 

AN EFFERVESCENT SEDATIVE 

Each Tablet Contains: 

Sodium Bromide 4 Vs gr. 

Potassium Bromide 4% gr. 

Ammonium Bromide Va gr. 

Sodium Bicarbonate 
Citric Acid 

INDICATIONS AND DOSAGE 

Dr. Miles Nervine Tablets are effective as a sedative for the follow¬ 
ing Functional Nervous Disturbances: 

SLEEPLESSNESS AND RESTLESSNESS 

Insomnia or lack of ability to fall asleep can often be attributed to 
nervous or emotional excitability. One of the desirable effects of the 
active ingredients in Dr. Miles Nervine Tablets is to relieve insomnia 
by calming the nervous system and so enabling one to fall asleep. 

NERVOUS IRRITABILITY AND EXCITABILITY 

For these, rest is the primary consideration. Modern strain and 
stress have placed a great load on our emotional machinery. Excite¬ 
ment prevents us from sensing the nervous fatigue of which irritability 
and excitability are symptoms. Dr. Miles Nervine Tablets are effective 
to help relieve the over-wrought nervous condition responsible for these 
symptoms. 

NERVOUS HEADACHE 

Worry, anxiety, and overwork frequently produce an upset or dis¬ 
turbed nervous system which may result in irksome nervous headaches. 
A sedative, such as Dr. Miles Nervine Tablets, will usually give sooth¬ 
ing relief for headaches of this type. If your headache persists or recurs 
frequently, consult a physician. 

ADULT DOSE 

1 tablet dissolved in a glass of water. Repeat in 1 hour if necessary 
but do not exceed 3 tablets in 24 hours. 

CAUTION 

Do not exceed recommended dosage, nor give to children. Over¬ 
dosage or habitual use, or use in the presence of kidney disease may be 
dangerous. If skin rash appears discontinue use. If symptoms persist, 
see your physician. 


MILES LABORATORIES, INC., Elkhart, Indiana, U.S.A. 

Printed In U. 8. A. 
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DOSE: 1 UM rt ewellewed ar chewed, 
Iill«wi4 by water. If net relieved, repeat 
after Interval •< 3 heure. On net exceed 
t InMnte In any 14 heure. NOT FOR 
USB OV CHILORIN. 

CAUTION: True preparation lo» relief ot 
occasional pam, not for continuous usa Oo 
not exceed recommended dotage Contmu* 
ous usa mar rasutt m sarious effects H pam 
is unusual m character or racurs frequently, 
saa your physician 

MILKS LABORATORIES, INC. 
HkM, Indiana, U. 8. A. 

• MO > I «|Ims*«| isi I*. SI A. 

CONT8NTS ItS T ABUTS — $1 .It 


DP.MILES* 


Anli’Pain Pills 



ACTIVE INGREDIENTS 

Each labial Contains: 
Acatanllld 1 grains 
Tlnct. Capsicum 
Cafftlna 

For tho Roliof of 

SIMPLE HKAOACHK ANO NIURALOIA 


r PAIN CAUtKD BY TOOTH 

_IXTRACTION- 

FUNCTIONAL MCNSTRUAL PAINS. 



For (ha Rtlhl of 

SIMFlf HEADACHE AND NEURALGIA, PAIN CAUSED BY 
TOOTH EXTRACTION, FUNCTIONAL MENSTRUAL FAINS 
DOSE: 1 tablat swallowad or chewed, followad by water. 
If not rallavad, rapaat attar interval of 9 hours. Do not axcaed 
9 tablats In any 24 hours. NOT FOR USE BY CHILDREN. 
CAUTION: This preparation Is for relief of occasional pain; not 
for continuous usa. Do not exceed recommended dosage. Con* 
tlnuous usa may result In sarious affacts. If pain Is unusual In 
character or racurs fraquantly, saa your physician. 

MILES LABORATORIES, INC.. Elkhart, Indiana, U.8.A. 

PRICK Site Printed In U. 8. A. 



DR. MILES' 

Anti-Pain Pills 


SiO.If.S.PAT.OFF. 


EACH TABLET 
CONTAINS: 


ACTIVE INORIPIEMT8 
ACETANILID 2 GRAINS 
TINCT. CAPSICUM 
CAFFEINE 


CONTENTS 
125 TABLETS 


For tho R*ll*f of 

SIMPLE HEADACHE AND NEURALGIA, FAIN CAUSED BY 
TOOTH EXTRACTION, FUNCTIONAL MENSTRUAL PAINS 

DOSE: 1 tablat swallowed or chewod, followed by water. 
If not relieved, repeat altar Interval of 3 hours. Do not exceed 
X tablets In any 24 hours. NOT FOR USE BY CHILOREN. 
CAUTION: This preparation la for relief of occasional pain; not 
for continuous use. Do not axcaad recommended dotage. Con¬ 
tinuous use may result In sarious affects. If pain Is unusual In 
character or recurs frequently, saa your physician. 

MILES LABORATORIES, INC., Elkhart, Indiana, U. 8. A. 

Printed in V. S. A. 
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DR. MILES 

ii*f. u. a. r»t. o<r. 

Anti-Pain Pills 


ACTIVE INGREDIENTS 

Each Pill Contains: 

Acetanilid 2 grains 
Tr. of Capsicum 
Caffeine 



INDICATIONS 

. SIMPLE HEADACHE AND NEURALGIA 

Dr. Miles’ Anti-Pain Pills have been used for 40 years to relieve 
simple headache. Their action is prompt and effective. The causes of 
headache are numerous. If headaches are of long duration or frequent 
recurrence, a physician should be consulted. 


PAIN CAUSED BY TOOTH EXTRACTION 

Aching teeth or other dental disturbances should, of course, be 
treated by a dentist. The pain which follows tooth extraction or other 
dental work however may be intense and cause needless annoyance. 
This pain and discomfort may be readily and effectively relieved with 
Dr. Miles Anti-Pain Pills. 


FUNCTIONAL MENSTRUAL PAINS 

Wfimpn Qllffpr fAllflnolv nunru mnnfk InfaneAlt* AMnAuInrt 

_ -- -2 v* va^ •*4vi«»nj Mtwiiovijr aiinvjr uig uu e 

comfort. Dr. Miles Anti-Pain Pills are an excellent anodyne for the 
relief of cramps and pain of this type, which otherwise mar four or five 
days of every month. They have been successfully used by women for 
this purpose for over 40 years. 

Dr. Miles Anti-Pain Pills are recommended for functional men¬ 
strual pain but are not for use in, any unusual menstrual disturbances 
which may indicate organic disease. In case of unusually severe pain, 
or discharge which is abnormal in amount, appearance or time or oc¬ 
currence, consult a physician. 

DOSEi 1 tablet swallowed or chewed, followed by water. If not 
relieved, repeat after interval of 3 hours. Do not exceed 2 tablets in any 
24 hours. NOT FOR USE BY CHILDREN. 


CAUTIONi This preparation is for relief of occasional pain; not 
for continuous use. Do not exceed recommended dosage. Continuous 
use may result in serious effects. If pain is unusual in character or re¬ 
curs frequently, see your physician. 

BUY THE ECONOMICAL LARGE SIZE 

Dr. Miles Anti-Pain Pills are available in a handy container of 25 
pills—price 254 and a large economical family size containing 125 pills— 
price $1.00. 

For more than fifty years the products manufactured by Miles Lab¬ 
oratories, Inc., have been sold subject to the consumer’s entire satisfac¬ 
tion. Dr. Miles Anti-Pain Pills are no exception to this rule. If after 
trying your first package of Dr. Miles Anti-Pain Pills you are not satis¬ 
fied we will be glad to refund the purchase price. 

MILES LABORATORIES, INC., Elkhart, Indiana, U.S.A. 
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26 Endorsed Filed Dec 14 1942 Charles E. Stewart, 
Clerk. 

EXHIBIT B. 

Federal Trade Commission 
Washington 

Trial Examiners Division November 17,1942 

Miles Laboratories, Inc., 

Myrtle & McNaughton Streets, 

Elkhart, Indiana. 

In re: Miles Laboratories, Inc., 
a corporation. 

Gentlemen: 

As the result of an investigation made by the Federal 
Trade Commission, it appears that, in connection with the 
sale and distribution in commerce as defined by the Federal 
Trade Commission Act of your products designated “Dr. 
Miles’ Nervine”, “Dr. Miles’ Nervine Tablets” and “Dr. 
Miles’ Anti-Pain Pills”, you have failed adequately to re¬ 
veal the potential danger to health that may result from the 
improper or continued use of such drugs. 

It seems that the methods used by you fall within the 
proper definition of the term “unfair methods of competi¬ 
tion in commerce”, the use of which the Commission is re¬ 
quired to prevent. 

This letter is written to advise that, if you conclude to 
change your methods in this regard and will voluntarily 
cease and desist from the described acts, the Federal Trade 
Commission may accept your declaration to that effect as 
dispositive of the issue, provided you will promptly file with 
the Commission the complete and detailed statement, set¬ 
ting forth the facts of your methods, a declaration that you 
will cease and desist therefrom in interstate commerce, and 
agreement that, if at any time you resume the methods in 
question, this statement may be used in evidence against 
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you in the the trial of the complaint which the Commission 
may issue. A form in duplicate, embodying the above re¬ 
quirements, is enclosed herewith for your consideration, 
which it is suggested you adopt and, after attaching to each 
copy the signature and corporate title of the proper execu¬ 
tive officer, return the same promptly for consideration by 
the Commission. If it is approved by the Commission, one 
copy will be retained and the other returned to you after 
proper execution. 

It must be understood that it is your right to have a 
formal complaint issue and tried in the manner provided 
by the statute and practices of the Commission; and, if for 
any reason the disposition of this matter by voluntary 
cessation is not acceptable to you, your right of defense 
will be assured by the statutory procedure. 

A franked envelope, requiring no postage, is enclosed 
for your convenience in making reply. 


Enclosures 


Very truly yours, 

(s) WEB WOODFILL 

Chief Trial Examiner. 


26-1 Copy 

Disposition of Cases by Stipulation 
Trial Examiners Division 
Federal Trade Commission 
"Washington, D. C. 

The following procedure is maintained in the disposition 
of cases by stipulation: 

1. Stipulations are prepared in accordance with the facts 
as disclosed by the investigation and the Commission’s di¬ 
rection. If a respondent alleges the facts to be other than 
the investigation disclosed and as set forth in the stipula¬ 
tion, then the matter is not subject to stipulation and the 
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proper and only procedure would be to try the issue in 
order to develop the true facts. 

2. The disposition of a case by stipulation is a privilege 
extended to the respondent and is not a matter of right. 
The Commission determines the form and subject matter 
of all stipulations. There is no obligation on the part of a 
respondent to avail itself of the privilege of disposing of a 
matter by stipulation, unless such respondent so desires, as 
it is the respondent’s right under the law to have a formal 
complaint issue and tried in the manner provided by the 
statute and practices of the Commission. Such will afford 
the respondent an opportunity to try the issue and set up 
whatever defense it may wish to make in the matter. 

3. The procedure in the disposition of cases by stipula¬ 
tion docs not provide for the taking of testimony or receiv¬ 
ing of evidence to refute any of the allegations as disclosed 
by the investigation and as set forth in the stipulation. 
Such is provided only after the complaint issues and the 
case comes on for trial consistent with the statutory pro¬ 
cedure. 

4. The function of the Commission is injunctive. It has 
no authority under its organic Act to approve brands, labels, 
advertising or other printed matter to be used in soliciting 
the sale of and selling a product. If the stipulation is sub¬ 
mitted and accepted by the Commission, as long as the re¬ 
spondent conforms to the terms and conditions of the stip¬ 
ulation, such will meet the requirements of the Commission. 

5. The discontinuance of any alleged unfair method of 
competition is no justification for dismissing the proceed¬ 
ing. If the law has been violated, corrective action will be 
taken. 

6. If a respondent alleges the facts to be other than the 
investigation disclosed, or does not wish to avail itself of 
the privilege of disposing of the matter by stipulation, the 
duplicate copy of the stipulation which is part of the Gov¬ 
ernment files in the proceeding is required to be returned. 

7. When a respondent declines, fails or neglects to give 
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prompt consideration to the disposition of a case by stipu¬ 
lation, the files and record will be referred for the statutory 
procedure which provides for the trial of the issue. 

26-2 Endorsed: Filed Dec 14 1942 Charles E. Stew¬ 
art, Clerk 

Copy 

United States of America 
Before Federal Trade Commission 
File No. 1-14558 

In the Matter of Miles Laboratories, Inc., a corporation. 

Stipulation as to the Facts and Agreement to Cease and 

Desist 

Pursuant to the provisions of the Federal Trade Com¬ 
mission Act (3S Stat. 717; as amended 52 Stat. 111. 15 
U. S. C. A. Sec. 41), the Federal Trade Commission caused 
an investigation to be made of the methods, acts and prac¬ 
tices used by Miles Laboratories, Inc., a corporation, in 
commerce as defined by the Act, and from such investiga¬ 
tion has reason to believe that the aforesaid corporation 
has been or is using unfair methods of competition and un¬ 
fair and deceptive acts and practices in commerce in viola¬ 
tion of the provisions of said Act. 

It now appearing that Miles Laboratories, Inc., is willing 
to stipulate as to the facts and enter into an agreement to 
cease and desist from the use of the methods, acts and prac¬ 
tices as hereinafter set forth in such agreement, and that 
the Federal Trade Commission may be willing to accept 
such stipulation and agreement to cease and desist without 
prejudice to its right to issue a complaint and institute 
formal proceedings against the said Miles Laboratories, 
Inc., if at any time the Commission shall deem that such 
action is warranted; 

It is Hereby Stipulated by and between the Federal 
Trade Commission and Miles Laboratories, Inc., that the 
following is a true statement of the facts: 
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Paragraph One: Miles Laboratories, Inc., is an Indiana 
corporation with its principal place of business in the city 
of Elkhart, state of Indiana. It is now and for some time 
past has been engaged in the sale and distribution in com¬ 
merce between and among various states of the United 
States of medicinal preparations, including products desig¬ 
nated “Dr. Miles’ Nervine”, “Dr. Miles’ Nervine Tablets” 
and “Dr. Miles’ Anti-Pain Pills’; causing such prepara¬ 
tions when sold, to be shipped from its place of business 
in the state of Indiana to purchasers in other states. At 
all times herein referred to, said corporation has been in 
competition with other corporations and with individuals, 
firms and partnerships likewise engaged in the sale and 
distribution, in interstate commerce, of similar products. 

Paragraph Two: In the course and conduct of its busi¬ 
ness as described in Paragraph One hereof, Miles Labora¬ 
tories, Inc., in connection with the sale and distribution of 
its medicinal preparations in commerce as defined by 
27 the Federal Trade Commission Act, has disseminated 
or caused to be disseminated advertisements, by 
means of the United States mails or other means in com¬ 
merce, as defined by the Federal Trade Commission Act, 
for the purpose of inducing or which were likely to induce, 
directly or indirectly, the purchase thereof; and has dis¬ 
seminated or caused to be disseminated advertisements by 
various means for the purpose of inducing or which were 
likely to induce, directly or indirectly, the purchase thereof 
in commerce as defined by the Federal Trade Commission 
Act. Certain advertisements, contained in a publication 
designated “Miles New Weather Almanac and Hand Book 
of Valuable Information” and/or other publications hav¬ 
ing interstate circulation, include statements to the effect 
that the use of Dr. Miles’ Nervine and/or Dr. Miles’ Ner¬ 
vine Tablets is indicated for functional nervous disturb¬ 
ances, nervous headache, nervous irritability and excitabil¬ 
ity, sleeplessness and restlessness; and that “Dr. Miles’ 
Anti-Pain Pills were made for those who occasionally suffer 
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from distress of Headache, Neuralgia, Muscular or Periodic 
Pains.’’ The cartons or containers in which such prepara¬ 
tions presently are or recently have been packaged bear 
the following statements or representations: 

Dr. Miles’ Nervine 

Active Ingredients 

Each Teaspoonful (Vs oz.) Contains: 

Sodium Bromide 4Vi gr. 

Potassium Bromide 4V> gr. 

Ammonium Bromide Vi gr. 

(Non-Alcoholic) 

A Sedative 

For the following Functional Nervous 
Disturbances: Nervous Headache 
Nervous Irritability and Excitability 
Sleeplessness and Restlessness 
Adult Dose: 

1 teaspoonful in Vi glass of water. 

Repeat in 1 hour if necessary but do not exceed 3 teas¬ 
poonfuls in 24 hours. 

Caution: 

Do not exceed recommended dosage, nor give to children. 
Overdosage or habitual use, or use in the presence of 
kidney disease may be dangerous. 

If skin rash appears discontinue use. 

If symptoms persist, see your physician. 

Dr. Miles’ Nervine Tablets 
An effervescent sedative. 

Each Table Contains: 

Sodium Bromide 4*4 gr. 

Potassium Bromide 4 1 / 4 gr. 

Ammonium Bromide Vi gr. 

Sodium Bicarbonate 
Citric Acid 

A Sedative For the Following Functional Nervous Dis¬ 
turbances : 
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Nervous Headache, Sleeplessness and Restlessness Ner¬ 
vous Irritability and Excitability 
28 Adult Dose: 1 tablet dissolved in a glass of water. 
Repeat in 1 hour if necessary but do not exceed 3 
tablets in 24 hours. 

Tablets must always be dissolved in water before taking. 

Caution: Do not exceed recommended dosage, nor give 
to children. Overdosage or habitual use, or use in the 
presence of kidney disease may be dangerous. If skin 
rash appears discontinue use. If symptoms persist, 
see your physician. 

Dr. Miles’ Anti-Pain Pills 

Active Ingredients 

Each Tablet Contains: 

Acetanilid 2 Grains 

Tinct. Capsicum 

Caffeine 

For the Relief of 

Simple Headache and Neuralgia, Pain Caused by Tooth 
Extraction, Functional Menstrual Pains 
Dose: 1 tablet swallowed or chewed, followed by water. 
If not relieved repeat after interval of 3 hours. Do 
not exceed 2 tablets in any 24 hours. 

Not for Use by Children. 

Caution: This preparation is for relief of occasional 
pain; not for continuous use. Do not exceed recom¬ 
mended dosage. Continuous use may result in serious 
effects. If pain is unusual in character or recurs fre¬ 
quently, see your physician. 

Miles Laboratories, Inc., Elkhart, Indiana, U. S. A. 

As a matter of fact, the products designated Dr. Miles’ 
Nervine and/or Dr. Miles’ Nervine Tablets should not be 
used in excess of the dosage recommended and such exces¬ 
sive use may be dangerous, causing mental derangement 
and/or skin eruptions, and should not be taken by or ad¬ 
ministered to children. The “caution” appearing on the 
containers in which such products are packaged fails to in- 
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elude a warning to the effect that the repeated or excessive 
use of said drugs may result in mental derangement. The 
product designated Dr. Miles’ Anti-Pain Pills should not 
be used in excess of the dosage recommended and such ex¬ 
cessive use may be dangerous, causing collapse and/or de¬ 
pendence upon the drug, and should not be taken by or ad¬ 
ministered to children; and the “caution'’ appearing on 
the containers in which such product is packaged fails to 
include a warning to such effect. The advertisements con¬ 
tained in “Miles New Weather Almanac and Hand Book 
of Valuable Information’’ and/or other publications hav¬ 
ing interstate circulation and disseminated as hereinabove 
set forth fail to contain warnings or cautionary statements 
pertaining to the use of said products. 

29 It is Hereby Agreed by Allies Laboratories, Inc., 
that, in connection with the sale and distribution of 
its products in commerce as defined by said Act, or the ad¬ 
vertising thereof by the means and in the manner above set 
forth, it will forthwith cease and desist from: 

(a) Disseminating any advertisement pertaining to the 
preparations designated Dr. Miles’ Nervine and/or Dr. 
Miles’ Nervine Tablets or any other preparation of sub¬ 
stantially the same properties, whether sold under such 
name or names, or any other name or names, which fails 
clearly to reveal that said preparation or preparations 
should not be used in excess of the dosage recommended, 
that such excessive use may be dangerous, causing mental 
derangement and/or skin eruptions, and that they should 
not be taken by or administered to children: Provided, 
however, that if the directions for the use of each of said 
preparations, whether appearing on the label, in the label¬ 
ing, or in both label and labeling, contain adequate and 
specific warnings of its potential danger to health as afore¬ 
said, said advertisement need contain only the cautionary 
statement: Caution, Use Only as Directed: 

(b) Disseminating any advertisement pertaining to the 
preparation designated Dr. Miles’ Anti-Pain Pills or any 
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other preparation of substantially the same composition or 
possessing substantially the same properties, whether sold 
under such name or any other name or names, which fails 
clearly to reveal that said preparation should not be used 
in excess of the dosage recommended, that such excessive 
use may be dangerous, causing collapse, and/or dependence 
upon the drug, and that it should not be taken by or admin¬ 
istered to children; Provided, however, that if the direc¬ 
tions for the use of such preparation, whether appearing on 
the label, in the labeling, or in both label and labeling, con¬ 
tain adequate and specific warnings of its potential dan¬ 
ger to health as aforesaid, said advertisement need con¬ 
tain only the cautionary statement: Caution, Use Only as 
Directed. 

It is Also Stipulated and Agreed that if the said Miles 
Laboratories, Ine., should ever resume or indulge in any 
of the aforesaid methods, acts or practices which it has 
herein agreed to discontinue, or in the event the 
30 Commission should issue its complaint and institute 
formal proceedings against the respondent as provided 
herein, this stipulation as to the facts and agreement to 
cease and desist, if relevant, may be received in such pro¬ 
ceedings as evidence of the prior use by the respondent of 
th methods, acts or practices herein referred to. 

Witness the following signature this . day 

of., 19.. 

MILES LABORATORIES, INC. 

By . 

(Title) 

FEDERAL TRADE COMMISSION 
By. 


Chairman. 
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Approved: 

FEDERAL TRADE COMMISSION 

By. 

OTIS B. JOHNSON, 

Secretary. 

LJT :vpm 

31 Endorsed: Filed Feb 10 1943 Charles E. Stew¬ 
art, Clerk 

Motion and Notice of Motion 

Sirs: 

Please Take Notice that at a term of this court for the 
hearing of motions appointed to be held on the 24th day 
of February, 1943, at the United States District Court 
House, Washington, D. C., at 10:00 o’clock in the forenoon 
on that day, or as soon thereafter as counsel can be heard, 
the defendants will move the court for an order dismissing 
this action upon the grounds: 

1. That this court lacks jurisdiction over the subject mat¬ 
ter of the complaint. 

2. That the complaint fails to state a claim against the 
defendants upon which relief can be granted. 

EDWARD M. CURRAN, 

United States Attorney for the 
District of Columbia, 
Washington, D. C. 

W. T. KELLEY, 

Chief Counsel, Federal Trade 
Commission, 

RICHARD P. WIIITELEY, 
Assistant Chief Counsel, Fed¬ 
eral Trade Commission, 

CYRUS B. AUSTIN 
Apex Building, 

Washington, D. C. 

Attorneys for the Defendants. 
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Service acknowledged this 9tli day of February, 1943. 

JAMES F. HOGE 
PRESTON B. KAVANAGH 
P. C- KING, JR. 

Attorneys for Plaintiff 
To: 

JAMES F. HOGE, ESQ., 

41 East 42nd St., 

New York City: 

PRESTON B. KAVANAGH 
and 

P. C. KING, JR., ESQS., 

707 Munsev Bldg., 

Washington, D. C. 

Attorneys for Plaintiff . 

#########* 

32 Endorsed Filed June 21 1943 Charles E. Stewart, 
Clerk. 

Memo of Court 

The plaintiff, an Indiana corporation, is now, and for 
more than twenty-five years last past has been, engaged in 
the manufacture, sale and distribution in interstate com¬ 
merce of certain medicinal preparations known as “Dr. 
Miles’ Nervine,” “Dr. Miles’ Nervine Tablets,” and “Dr. 
Miles’ Anti-Pain Pills” with annual sales in excess of 
$900,000, and a good will of more than $1,000,000. 

Its product is packaged and sold in bottles, tins and car¬ 
tons, which bear labels containing statements and represen¬ 
tations with respect to the conditions of use recommended 
for the same, the active ingredients, the purposes for which 
the products are effective and the sale or proper dosage. 
Specimens of cartons, labels and package inserts, which con¬ 
stitute the complete packaging of said products, are filed 
with the complaint as Exhibits A-l to A-3, inclusive. It is 
alleged that in this respect the plaintiff complies with all 
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the provisions of the Federal Food, Drug and Cosmetic Act 
(21 U. S. C. A. § 301 et seq.) 

In so far as the plaintiff advertises these products, their 
advertisements include one of the following statements: 
‘‘Full Directions on Package—Read Them” or ‘‘Read Full 
Directions on Bottle.” 

The defendant, Federal Trade Commission, composed of 
the individual defendants, acting through its Chief Trial 
Examiner, notified the plaintiff that its packages, labels and 
labeling failed adequately to reveal the potential danger of 
its products, and submitted a stipulation for the sig- 
33 nature of the plaintiff wherein it would admit (a) 
that excessive nse of “Dr. Miles’ Nervine” and “Dr. 
Miles’ Nervine Tablets” may result in mental derangement 
of the user and (b) that excessive use of “Dr. Miles’ Anti- 
Pain Pills” may cause collapse or dependence upon said 
product and (c) that neither the “caution” appearing on 
its labels nor the advertisements disseminated by it include 
warnings to that effect. 

The proposed stipulation contains an agreement that the 
plaintiff will forthwith cease and desist from “disseminat¬ 
ing any advertisement pertaining to the preparations Dr. 
"Miles’ Nervine and/or Dr. Miles’ Nervine Tablets * # * 
which fails clearly to reveal that said preparation or prep¬ 
arations should not be used in excess of the dosage recom¬ 
mended; that such excessive use may be dangerous, caus¬ 
ing mental derangement and/or skin eruptions, and should 
not be taken by or administered to children:” and, 'with re¬ 
spect to Dr. Miles’ Anti-Pain Pills, from disseminating any 
advertisement “which fails clearly to reveal that said prep¬ 
aration should not be used in excess of the dosage recom¬ 
mended ; that such excessive use may be dangerous, causing 
collapse and/or dependence upon the drug, and that it 
should not be taken by or administered to children.” How¬ 
ever, the proposed stipulation gives plaintiff the option to 
include such cautions or warnings on its labels and, in such 
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case, the advertisements need contain only the cautionary 
statement: CAUTION, USE ONLY AS DIRECTED. 

The defendants threaten, in event of refusal or failure on 
the part of the plaintiff to execute the stipulation, to insti¬ 
tute proceedings immediately against said plaintiff. 

The proposed stipulation entitled “ stipulation as to the 
Facts and Agreement to Cease and Desist” is attached to 
the complaint and made part thereof and is marked Ex¬ 
hibit B. 

The complaint characterizes the claims, demands and 
threatened action of the Commission as ‘‘illegal, unlawful, 
arbitrary and in excess of the powers and authority” vested 
in it (Par. 24), and points out, in paragraph 25, that 
34 if plaintiff were to sign the stipulation, its good will 
would be destroyed and it would be required at great 
expense to discontinue use of all labels, tins, cartons and 
advertising matter now on hand, and to obtain and recall 
from wholesalers, jobbers and dealers all of said products 
in their possession and attach new labeling thereto at an 
expense to it in excess of Twenty-five Thousand Dollars 
($25,000). 

The complaint alleges (Par. 26) that if plaintiff refuses 
to sign the stipulation, it would be (a) subjected to crim¬ 
inal prosecution; (b) required at great expense in money 
and time to defend; (c) receive adverse and harmful public¬ 
ity; (d) required at great expenditures of money and time 
to try issues of fact which defendants are without legal 
authority to raise and have no jurisdiction to determine, 
and will suffer undue interference with its business and 
without means of a judicial determination of defendants’ 
jurisdiction and authority, except at the conclusion of a long 
drawn-out and expensive proceeding before defendant and 
(e) if found guilty, be unable to obtain a judicial review if 
there is any evidence to support the charges, no matter how 
overwhelming the evidence it introduces to disprove the 
charges may be. 
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The plaintiff refused to ?i gn the proposed stipulation on 
the ground that the actions of the defendants are illegal; 
and that the action of the Commission and its individual 
members is beyond the scope of statutory authority; and 
beyond the power conferred by statute upon the respective 
offices. 

The relief sought is a declaratory judgment pursuant to 
Section 274 (d) of the Judicial Code, as amended (2S U. S. 
C. A. § 400) that (a) defendants have no authority to de¬ 
termine the legality of the language used on the labeling of 
plaintiffs’ products; (b) that defendants have no authority 
to force plaintiff to vary such language; (e) that defendants 
exceed their authority in seeking to compel plaintiff to in¬ 
clude in its advertising the warnings demanded bv defen- 
dants; (d) that defendants have no lawful authority to re¬ 
quire plaintiff to include in its advertising warnings 
35 concerning consequences which might result in the 
use of the products contrary to the directions on the 
labels, and (e) that plaintiff has fully complied with all le¬ 
gal requirements imposed by the Federal Trade Commis¬ 
sion Act upon its advertising of its products. 

The defendants move to dismiss the complaint on the 
grounds (1) that this court lacks jurisdiction over the sub¬ 
ject matter of the complaint and (2) that the complaint 
fails to state a claim against the defendants upon which 
relief can be granted. 

By the Act approved September 26, 1914, Congress cre¬ 
ated the Federal Trade Commission, defined its powers and 
prescribed its duties. Section 5 of that Act, as amended 
(15 U. S. C. A. § 45 (a)), denounces “unfair methods of 
competition in commerce, and unfair or deceptive acts or 
practices in commerce” and declares them unlawful. The 
Commission is “empowered and directed to prevent per¬ 
sons, partnerships or corporations (with certain exceptions 
not material here) from using unfair methods of competi¬ 
tion in commerce and unfair or deceptive acts or practices 
in commerce.” 
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It is to be noted that while the Congress defined certain 
of the words used in the Act, it did not undertake to define 
the expressions “unfair methods of competition” and “un¬ 
fair or deceptive acts or practices.” However, with refer¬ 
ence to the latter expression, “unfair or deceptive acts or 
practices,” it did provide that the “dissemination or the 
causing to be disseminated of any false advertisement 
within the provisions of subsection (a) of this section (15 
U. S. C. A. § 52 (a)) shall be an unfair or deceptive act or 
practice in commerce within the meaning of section 45 of 
this title.” (15 U. S. C. A. § 52 (b)). 

The term “false advertisement”, for the purposes of 
sections 52, 53 and 54 of Title 15 U. S. C. A., is defined to 
mean “an advertisement, other than labeling, which is mis¬ 
leading in a material respect.” (15 U. S. C. A. $55) In 
order to determine whether any advertisement is mislead¬ 
ing “there shall be taken into account (among other 
36 things) not only representations made or suggested 
by statement, word, design, device, sound, or any 
combination thereof, but also the extent to which the adver¬ 
tisement fails to reveal facts material in the light of such 
representations or material with respect to consequences 
which may result from the use of the commodity to which 
the advertisement relates under the conditions prescribed 
in said advertisement, or under such conditions as are cus¬ 
tomary or usual.” (15 U. S. C. A. $ 55 (a)). 

The dissemination of a “false advertisement” by a cor¬ 
poration otherwise than on the labels carried by its prod¬ 
ucts is an unfair or deceptive act or practice which is de¬ 
clared unlawful and which the Federal Trade Commission 
is empowered and directed to prevent. The term “label¬ 
ing” means all labels and other printed or graphic matter 

(l) upon any article or any of its containers or wrappers 
or (2) accompanying such article.” (21 U. S. C. A. 321 

(m) ). 

It appears that the plaintiff does advertise its products 
otherwise than by labeling, as above defined, through a pub- 
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lieation designated “Miles New Weather Almanac and 
Hand Book of Valuable Information” “and/or other pub¬ 
lications.” (Paragraph Two, Exhibit B.) 

The complaint does not exhibit the Almanac or other pub¬ 
lications containing its advertisements but, as we have seen, 
it alleges that the plaintiff’s advertisements include one of 
the following statements: “Full Directions on Package— 
Read Them” or “Read Full Directions on Bottle” or other 
similar cautionary directions. However, the “full direc¬ 
tions” on the package or bottle do not clearly reveal the 
potential danger of the products when excessively used. 

The Federal Trade Commission Act (15 U. S. C. A. § 45 
(b)) provides that “whenever the Commission shall have 
reason to believe that any * * * corporation has been or is 
using any unfair method of competition or unfair or decep¬ 
tive act or practice in commerce, and if it appear to the 
Commission that a proceeding by it in respect thereof would 
be to the interest of the public, it shall issue and 
37 serve upon such * * * corporation a complaint stating 
its charges in that respect and containing a notice of 
a hearing upon a day and at a place therein fixed at least 
thirty days after the service of said complaint.” 

A proceeding under this section of the Federal Trade 
Commission Act is a special statutory proceeding which 
may only be brought by and before the Commission. There 
is no statutory provision authorizing such a proceeding to 
be brought in or reviewed by a District Court. No adver¬ 
sary proceeding between the Commission and the plaintiff 
could be brought in the District Court for the purpose of 
determining whether the practices referred to in the com¬ 
plaint and proposed stipulation constitute unfair methods 
of competition or unfair or deceptive acts or practices in 
commerce prohibited by the Federal Trade Commission 
Act. Therefore, unless such jurisdiction is conferred by 
the Declaratory Judgment Act, the District Court has no 
jurisdiction to determine issues, either of fact or of law, 
which would be presented by a proceeding upon complaint 
by the Commission. 
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It is well settled that the Declaratory Judgment Act is 
not, in itself, a source of federal jurisdiction and did not 
enlarge the pre-existing jurisdiction of the federal courts. 
Doehler Metal Co. v. Warren, (Court of Appeals D. C.), 
129 F. (2d) 43; Utah Fuel Co. v. National Bituminous Coal 
Commission, 69 App. D. C. 333, 101 F. (2d) 426; Aetna 
Casualty & Surety Co. v. Quarles, (4th Cir.), 92 F. (2d) 321. 

Furthermore, the action of the Commission in determin¬ 
ing that it has “reason to believe” that plaintiff has been or 
is using unfair methods of competition or unfair or decep¬ 
tive acts or practices in commerce is a judgment based upon 
an exercise of discretion, and is the first or preliminary step 
necessary in assuming jurisdiction. As is well said by Mr. 
Justice Miller in Utah Fuel Co. v. National Bituminous Coal 
Commission, supra: 

“To permit judicial review, either by injunction or de¬ 
claratory judgment, of every procedural, preliminary and 
interlocutory order or ruling by which a person may con¬ 
sider himself aggrieved, would afford opportunity for con¬ 
stant delays in the course of administrative proceedings 
and would render orderly administrative procedure 
38 impossible. Moreover, it would result in bringing to 
the courts such an avalanche of trivial procedural 
questions as largely to monopolize their time and energies. 
That some injury may result from appellants being forced 
to await the entry of a final order before securing judicial 
review is a regrettable but not controlling factor under such 
circumstances.” 

The question of the Commission’s jurisdiction to proceed 
will be passed on by the Commission. The plaintiff may 
raise that question in the proceeding before the Commission 
and obtain a ruling. If the Commission erroneously as¬ 
sume jurisdiction and issues an order to cease and desist, 
such an order and the proceedings upon which it is based 
are subject to review’ by and only by a Circuit Court of Ap¬ 
peals of the United States. The jurisdiction of that court 
“to affirm, enforce, modify or set aside orders of the Com¬ 
mission shall be exclusive.” (15 U. S. C. A. §45 (d)). 
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The plaintiff stresses the inconvenience and cost of re¬ 
quiring it to engage in the trial of a complaint before the 
Commission. Such an objection is not new and the courts 
have invariably held that inconvenience and expense of liti¬ 
gation is “part of the social burden of living under govern¬ 
ment. ” Petroleum Exploration, Inc. v. Public Service 
Comm., 304 U. S. 209, 82 L. Ed. 1294; Bradley Lumber Co. 
v. National Labor Relations Board, (5th Cir.) 84 F. (2d) 
97,100, certiorari denied 299 U. S. 559, 81 L. Ed. 411; Roche 

v. Evaporated Milk Assn.,_U. S., decided May 3rd, 

1943. 

The motion to dismiss must be sustained, and it is so 
ordered. 

0. R. LUHRING, 

Justice. 

June 21st, 1943. 

*•*••**••• 

39 Endorsed: Filed Jun 23 1943 Charles E. Stew¬ 
art, Clerk 

Decree Dismissing Action 

This cause coming on to be heard upon the complaint and 
the Defendants’ motion to dismiss, and the court having 
fully heard and considered said motion and being of the 
opinion that it lacks jurisdiction over the subject matter of 
the complaint for the reasons set forth in its opinion filed 
herein on the 21st day of June, 1943, 

IT IS ORDERED, ADJUDGED AND DECREED that 
the Defendants’ motion be, and the same hereby is, granted 
and that this action be, and it hereby is, dismissed, with costs 
to be born by the Plaintiff. 

0. R. LUHRING, 

Justice. 

Dated at Washington, D. C., this day of June, 1943. 

Approved as to form: 

PRESTON B. KAVANAGH, 

Attorney for Plaintiff. 
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40 Endorsed Filed Jul 22 1943 Charles E. Stew¬ 
art, Clerk 

Notice is hereby given that Miles Laboratories, Inc., 
plaintiff above named, hereby appeals to the United 

41 States Court of Appeals for the District of Columbia 
from the Decree Dismissing Action signed by the 

Honorable Oscar Luhring, Justice and entered in this cause 
on June 23, 1943. 

JAMES F. HOGE, 

41 East 42nd Street, 

New York, N. Y. 

PRESTON B. KAVANAGH, 
P. C. KING, Jr., 

707 Munsey Building, 
Washington, D. C., 

Attorneys for Miles Laboratories, Inc. 



